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GASES 

ARGUED AND iUJLkn 

AT NISt IPRIUS. 



iaaUBBitisMmam 



CHELMS:t'ORl) L^Nt ASSIZES, 1801. 
CORAM ttEATH, JUSTICfe. 

lOBBsaEsaBSBsssaaasoassssaBSBaBBBSsa^^ 

Earl, Clerk, v. LEWid. jshtcht^ 

THI8 was an'ifliic^ direfted by the Court of Ex- tyndertniffue 
« t , . >. . to try the bound* 

chequer,. to try the boundaries of the two ad- *ries«ftp*jfiih, 
joining pariftics of High Ong^r and Stamford Rivers^ V^Pxo the pre- 

in the county Df EJ[i». ^ by the reprefca- 

Tbe Pl,aintifF produced in evititace, a box of old aVcdfor, «'?»-** 
papers, which wcrfe reprefented to be papers. and do- S^tbt^wllh,* 
cum«n» refpefting the parifh and living of High ^^t^^\p. 
OngaK His counfel ftated^ That the Plaintiff had^^,"°;"*"^^' 
become poffefled af them as reiftor of the parifh { 
they having betn handed over to him from the 
reprcfentative of the laft; incymbent, Mr. Henfiaw^ 
as papers of that defcription ; and were proceeding 
to read them m evidence. 

This was objedcd to by the Defendant's counfel, 
ualefe further proof was given of their authenticity, 
and of the mode by whicii they had come to hi$ 
hands. 

Heath, Juftice, iaid, Such evidence was n«^ 
(pcflary* ' 

Vox-.IV, • B ' i*r 



CASES AT NISI PRIUS, 

The Plaintiffs counfcl tl>cn called, as a Witnefs, 
an attorney, who faid. That on the death of Mr. 
. Henjhaw^ the laft incumbent, his papers had come 
into the hands of his fon : that they were con- 
tained in a box : that the fon had firft feparated 
the private papers belonging to himfelf, and had 
then handed over to the witnefs the papers then pro- 
duced, as belonging to the parifli ; and tliat they 
were thfe fame papers which he had fo received from 
Mr. Henjhaw the' Younger, and delivered over to 
the Plaintiff, the prefent incumbent. 

He was aiked. If Mr. He^tjhaw the Younger was 
fubpocna'd, or in court, in order to be examined as 
to the facts to'lwhich he had been giving evidence? 

This being anfwercd in the negative, the De- 
fea4an,t*s coviqfd .objefted : That the evidence given 
. _was infufficient to eftablifli the anthenticity-of thofe 
papers, fo as to render them admiffible, unlef^ Mr. 
Mcnjharjo the Younger was called : That he (houlil 
be called,, to give an account of the way in which 
they qaroe. in to. his hands: to prove that they were 
j)japers wh><^b h^d been in his fatherfs polTeffiQn, as 
jncunabent. of \kit parifh ;• and. that. they were then 
;d the fame. ftat;e in whiclirthey had been found after 
bis.f^t^hcr's death, .: . 

Heath, Juftice, laid,-. That, he was of opinion 
they were admiffible in therform offered, without 
^calling Mi:, Hmjfmw the YoucTgcr: That the re- 
jAtioufhip in which Mv^JBenfiaw the Youngcrftood 
to the laft incumbent, fuBiciently accounted for his 
polfelHon ; and he was proved to. have handed them 
over to thp attorney, who- had been called: and 
- ' * ithat 
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wliene^ei- papers were proved to have bfeen handed 
'over to an 'attorney, for the purpofe of producing 
them in evidence, it was the courfe aiways to admit 
them in evidence when produced by him : That as 
to any fuppofed alteration or addition that might 
have been made of them, — that was neg^dved by 
♦tbt wittt^fS", whd flid,' They were in the lame ftatc 
•in which he had received them from Mr. Hmjhaw 
the Younger. 

Araons th6fe. papers fo, produced, Wis one de- But i terrier or 

y. ., . . . mapot the 

IcnbmsE the bounds and limits of Hiffh O/zp-^^r p^rih, not fign- 

•a t • u r- r S S • ed by an^ of the 

panih. It was m the form or a map, or terrier of pamhioners, or 

, . 'n \ t \ • 'r* - 1 pari(h-oificers,ii 

the pariln 5 but dravvrl m an unartincial manner j not. iidmiffibie 

*;.;'. ^ .If • r 1 evidence of the 

bearmg the appearance or a tough dehneation or the boundary of the 
limits of the parifli^ made by the parlon, or fome ^"' 
perfotl on his account. The metes or bounds were 
fet out with apparently fufficient accuracy j but it 
was not figtied by arty perfon wliatever, bearing any 
public charadter or office iti the parifll. 

The Plaintifl^s counfel offered this in evidence, as 
:an old terrier of the parifh ; and being found among 
other papers of unqueftioned authenticity, refp^ft- 
ing the parilh, in the poffeflion of the late incum- 
bent, as entitled to be received in evidence ; and 
cited Buller^ N. P; 248 '^4 

But 

* In Butler (N. P. 248) It is laid ^own, That a tisrricr of gleb^ 
is not evidence for the parfon, iinlefs figned by the parfon, as 
i^cil as the churchwardens; nor even then^ if they are of his 
horainati n ; and even though flgncd by them, it deferves little 
Credit, unlefs (igncd by the fubftantial inhabitants. Parochial 
furveys are regularly, in all cafes, fo figned ; in which particu- 
lar, the terrier produced was dcfedive. But in this cafe the 
^ £ it terrier 
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But Mr. Jufticc Heath rcjcftcd the evidence, 
without hearing the Defendant's counfel. 

There was a verdid for the Plaintiff. 

Shepherd^ Scrjt. Garrow^ and Trower for the 
Plaintiff. 

Beft^ Seijt. and Marrjat for the Defendant. 

terrier produced was intended to bind the adjoining pariih ; 
which could not be ; a furvey made by one party, without the 
privity or confent of another, not being adnaiffible evidence. 
Amh. z %tra. 9(. 

Fid. tt Pollard y. Scot^ Peake, N. P. Cafes i8; where, to 
prove a place a public road, a copperplate map was produced ; 
wherein the place in queftion was defcribed as a public road, 
and purporting to have been taken by the dire^ion of the 
churchwardens for the time ; which was generally received in 
the pariih as authentic. Lord Kcvt«k rejcded the evidence* 
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CASES 

AR6U£D AND RULED 

AT NISI PR I US, 

IN THE 

KING'S BENCH. 

IN EASTER TERM, 41 GEORGE III. 



THIRD SITTING IN TERM AT WESTMINSTER. 

Doe ex J-^w. Matthewson 
V, Wrightman. 

'T'iiis was an adion of ejedtnent, brought to re- itisnotacMd 
cover the pofleflion of cert^n premifles in the tiMto^i*'^ 
pariOi of St. Giles in the Fields, T^x^^^l 

The ejcament was by the Icffor of the Plaintiff '';^^^L 
againft the Defendant, who was his tenant, he hav- ^'^''^" 
ing given the Defendant a notice to quit. 

The notice was given on the 29th of Sepembeft 
and was in the following words : 

B 3 ?» Take 
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" Take notice, that you quit poffeffion of the 
^* rooms and apartments which you pow 
** hold of me, on the 25th.day of March^ 
^^ or the 8th day o^Jpril next enCtiing. 

(Signed) " E. MaUhewfan:^ 

There was no cjireftion of this notice to the De- 
fendant ; buf it was proved to have been feryed on 
the Defendant on the 29th of September. 
A tioticc to quit Mingayy for the Defendant, objected to this no- 
dVs^s good^as tice, as infufficient to entitle the HlaintiflF to recover : 
lLadyDav\r firft, Tli^t, as the objecl pf it was to put an end to 
^nihsbcTorc'* the tenancy, it fiiould appear to be addrefled to the* 
which^th^Tte- Defendant as the tenant by name ; whereas, this nq- 
mencci"^' tice was addrefled to nobody by name, zdly, That 
as the notice to quit muft, by law, esd with the 
term for which the tens^nt held, the notice ought to 
e^j^rcis the time accurately when kfi was to do ib : 
That here the notice was in the alternative, to quit 
either on the i^xh of March, or on the 8th oi April. 
Lord Kenyo'n over- ruled both objections. As 
to the firft, his Lordfliip faid*, 1 hrd: the notice to 
quit was, in point of form, good 5 and that it was 
Jufficicnt to fhew that the Defendant was the tenant 
to the leffbr of the Plaintiff, which was necelTary in 
all cafes of cjedtment by a landlord againfl his te- 
nant, and had been done here; and that tlie fer- 
vice was on him in that character. And, as to the 
fccond objection, it was fufficicnt notice to the (e-^ 
nant to quit if he received it fix months before the 
end of his tenancy ; the notice here was intended to 
meet an holding commencing eidier at Old or JSew 

Lady* 
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Jjody-dayi and at ivhichfoevdr day it aftiially com- 
menced, the notice was calculated to meet it; being 
given on New MichaVhias-day^ and the demife being 
laid after the 6th of j^prih . • 

Mingay then -contended, that it was incnmBent 
on the leffor of the Plaintiff to Ihew, That the De- 
fendant's tenancy did commence on one or oihcr of 
thofe days correfpondent with the notice. 

Lord Kenyon. The leffee of the Plaintiff is 
not bound to give any fuch evidence ; it is fuffi- 
cient for him to prove his having^iven fix months 
notice to quit, and that the ejeSment his been 
brought after that time was expired : if he has mif^ 
taken the commencement of the Defendant's te- 
nancy, fo that his notice to quit is, for that reifoii 
wrong, the ow/^j of proving the true time of the com- 
mencement of the term lies on the Defendant; who 
thereby defeats the Plaintiff of his right to recover. 

The Defendant being unable to give any fuch 
evidence, the Plaintiff had a verdift. 

Cowley for the Plaintiff. 

Mingay for the Defendant. 



l^fthetenintdi^ 
putes the time 
wbenhis tenancy 
cfmrnencedythifc 
his notice to <]u^ 
docs not corre- 
f|>oncl with it, it 
is incumbent on 
him to ilicw the 
truf time of the 
commencement 
of his tenancy, 
not on the l«flcc« 



SITTINGS AFTER TERM. 



Wade v. Beasley. 

May 11, 

Assumpsit by the Plaintiff againft the Defend-* ^here ,he pa,, 
ant, as executor of Grace Wadey deceafed. pLt"rst. 

The firft coant of the declaration was on a pro- j^t^y "-""''"o* 
B 4 miflbry t^^^^ 
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w«7imT'ri n^i^^T "^^^» dzicd in the year 1784, and given 
ft«niK:d,and j^y Qracc Wade to ihc PlaintifF. The other counts 

could not be ^ 

«iven in cvi- were the common money ones, 

cence, thoDgh , i i r 

the pa^ty could Thc Defendant pleaded leveral pkas, 

be allowed to r r * r % t t t J 

|iveiheconfid©. In thc courfc of the caufc, tl^c Defendant had 
4encr, he ibaU taken out a fummons for the particular of the Plains 
id/p«iicdar7 tiff, and had obtained a JudgeH order for the 
purpofe* 

The particular given in by the Plaintiff's At* 
torney was^ ** That the aftion was brought to reco^ 
ver the amount of a promiffory note for 100 1., 
given by Grace JVade in her life-time, and payable 
to the Plaintiff wuh intereft/' 

The note, when produced, appeared to have 
been given oa an improper ftamp ; but thc Plaintiff 
gave evidence of a loan of monc} to the amount of 
the note, which was the con^deration of it, and there 
refted his cafe, 
X Garrov)^ for the Defendant, ohjcfted : That the 

Plaintiff was not entitled to recover on this evidence. 
He relied on the particular given in under the 
Judge's order, which ftated the Plaintiff's caufe of 
adion to be a note of hand, and contended that he 
was bound by that particular j and, having failed \a 
evidence of that, he could not refort to another caufe 
of aftion, and To take the Defendant by furprizp, 

Erjkine e contra contended. That to hold the law 
to be fo, would be to make the particular an inftru* 
ment of fraud, which was meant to facilitate the pro- 
ceeding in the caufe : That it had been decided at A^^ 
Prms by Lord Ken yon, that, where an irfftrument 
was found to have an improper ftamp, when offered 

in 
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in evidence, the party could go into evidence of 
the confidcration for which the inftrumcnt was 
given : That, in faft, the PlaintiflPs caufe of aftioa 
was the (ame as ftated in the particular, iince the 
fum proved to have befen lent by the Plaintiff to the 
tcftatrix, was the confid^ation for the note men* 
tioned in the particular of die Plaintiff's demand. 

Lord K E N Y o N. Where an inftrumenr produ ced 
in evidence has beeq found to be improperly 
ftamped, I have admitted evidence of the confide- 
lation I and I (hould do fo here, if the Plaintiff had 
not precluded himfelf by his particular. The par- 
ticular is to apprize the oppofite party of what he is 
to ceme prepared to try ; and the Plaintiff, who 
gives it, muft be bound by it, or particulars are of 
ao ufe. I would affift the Plaintiff if I could ; but* 
the Defendant having come prepared 10 meet one 
demand, muft not be called upon to meet another* 

The Plaintiff was nonfuited. 

Erjkine and E/pinaffe for the Plaintiff* 

Garrow for the Defendant. 



Car Y ei alt. Ekeculors of Gre atorbx 
V. Gerrish. 

A ssuMPsirbythePlaintiffs as executors for money J^*"'*^^}.',^ 
lent to the Defendant by the teftator in his eftabiifli a loan 
hfe-time. puimiff to i>. 

fendam, to prove 

r lea or mn^aJTumpJit. that the Defcn- 

9ry\ n . -• ■• t • • #« ^*"^ received 

The teftator had died m the year 1 790, caih for a draft 

or check drawn 
I In bythePlauuilT 
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^d'\^^)^ttl* ^^ ^^' proved thar, in his life^time, he had kept 

iimby Dame out caflj at the houfe of ff'rkht and Co. who were bank- 
et mo^ey or the ^ j^ 

FUiBtift's, then ers, and who had alfo been bankers to the Defend- 
ant fince the teftator's death ; fo that the pei fon of 
the Defendant was weil knoY^o at the banking-houfe 
to the clerks employed tb^^. x 

To eftablilh the loan of the money by iheteftator 
to the Defendant, the Plaintiff then produced a draft 
drawn by Gnaiorm ibeteltator, in his life-tirfie, on 
fVrtghf and Co., his bankers, in the month of 
February 1797, payable to the Defendant ; and i( 
was proved by a clerk in the banking-hotife, that 
that draft had been paid to Gerrijk the Defendanti^ 
out of money of the teflator, at that time in their 
hands. 

Per Lord Kenyon. This is no bVidenCc to efU-. 
blifh a debt. No evidence is offered of the circum-. 
fiances under which the draft was given ; it might 
be in payitient of a debt due by the teftator : or th« 
Defendant might have given ca(h for it at the tifne. 
From the circumftance of the Defendant's name 
being ufcd in the body of the draft, no inference 
can be drawn ; it is perfeAly arbitrary what name 
is ufed in drawing a draft on a banker ; a man ufes 
the name which firft occurs to him : if the Plaiirttiff 
had (hewn any money-tranfaftions between the De- 
fendant and the teftator, from whence a loan could 
be inferred, or any application by the Defendant to 
borrow money at the time, — that, coupled with th6 
giving of the draft, might be evidence, to go to the 
jury i but ftanding a naked tranfa<l5tion,as this does, 

it 
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it is UQt evidence j and the Plaintiff muft be no% 
fuiicd. 

Garraw wd EJpinaJc for tlie PUmtifl^ 

Mingay fof the Defendant. 



Turner v, Hulme, TrUaf.-^iMyi^ 

THIS was an adtion on a joint and feveral promif- ifthc payee of « 
*f ■ ■ ■ * j,otj.^ givpa for 

fory note* . ^" ufunous coa- 

•' ^ . . (ideration,arrcfls' 

Plea ot the general iffue. the maker, and, 

toprocarehis 

The defence intended to have been relied on was, liberation, a 
that the note was given for a ufurious confideration, joios ihemak« 
under the following circumftances : — another noie for 

A perfon of the name of Banks had applied to the debt, tte 
the Plaintiff for the loan of 100 1. He refufed to Xaed th^e fir* 
advance the money, unlefs Banks would take 25 /. feT Vas^Hc- 
part of the money, in goods. Banks confented to con"/''**'*^ 
thisi but, when he was to receive the money, Ti^r^ 
nery the plaintiff, told him, that he would give hitn 
the whole of the 1 00 /. in money j but that he 
(^Banks) muft give a note for 25 /. for the goods. 
This J?^?«if did, and also gave a note for 100/., 
which he received ; but the goods were never de- 
livered : — the whole traniaction being to cover 
ufury. 

Banks being afterwards taken into cuftody under 
an execution, on a judgment at the fuit of another 
pcifon in the Common Pl-as, Turner^ the Plaintiff, 
lodged a detainer againft him on the 1 00 /• note. The 

exe- 
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execution and judgment were afterwards fet adde ; 
but Banks being detained by reafon of Turner's debt, 
Huhne (the Defendant in the prefent.aftion) called 
upon Turner^ and reprcfented to bim, that he could 
Xiot, recover on the note, the confideration being iifu- 
rious ; but Turner refufed to liberate Banksy unjefe 
he (HuJme) and another friend oi Banks' % would joia 
in a note to the amount oi Banks's debt i^ which they 
* confentcd to do ; and this was the note on which the 
prefent aftion was brought. 

GarrcWi for the Defendant, contended. That 
/ the Plaintiff fliould be nonfuited : That the confi- 

deration for the note for which the prefent aftion was 
brought, was the fohncr note, which had been giveq 
on a confideration clearfy ufurious, and particularly 
as the note remained in the hands of the ufurer, who 
had notice at the time from Hulme^, the Defen^ant^, 
that the original note was void for that account.. 

But Lord Kenyon, on this being fo opened, inti- 
mated his clear opinion to the contrary : he faid. 
That BanlSy when the firfl' note had been put in 
fuit by Turner againft him, fhould have refifted and 
defended himfelf on the ground of ufury ; but that 
the confideration of that note could not be quef- 
lioned in the prefent aftion, unlefs it could be ftown 
that this was a colourable fliift to evade the ftatute 
againft ufary, devifed when the money was origi* 
nally lent, and the firft note granted. 

Gibbs and GafeJee for the Plaintiff. 

Garrew and Btirrough for the Defendant. 
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Bayne V. Stone, Executc)l^of Stone* 

A ssuMPsiT Fpr motley had and received by die ^^ 

teftator to the ufe of the PlaintilF, -under the p*wie« to t wtfw 

r u • • n rtntofaitorncf 

lOllOWing CirCUmitanCeS : has received else 

Bayne (the Plaintiff) and Stone (the teftator) had money, and foc« 

^ , r r r > . the other fot 

taken a warrant ot attorney to confels a judgment contribution, 
for 200 1. from a perfoa of the name of Ham^on xh^L^m^ 
and his brother, for a joint debt due to Bayne and one,Tndthc 

o. payment of tte 

<>*^f^^* money, without 

The brother, who was the fecurity, had paid to ?f'th^'tra?t ' 
Shne, in his lifetime, 127 1 the half of which be- «^«^<^"^/- ^ 
longed to the Plaintiff; and to recover which the 
prcfent aAion was brought. 

The brother was called as a witnefs on the part 
of the Plaintiff, and to prove the payment of this 
money. 

The Attorney General * objefted : That, as this 
debt arofe under a written fecurity, it fhould be 
produced and regularly proved ; as, otherwife, who 
the parties were to the warrant cf attorney as well as 
the fum fecured by it, would be proved by parol 
evidence, which could not be legally done. 

But it was ruled by Lord Ken yon. That, al- 
though the fecurity was the foundation of the ac- 
tibtl, the immediate caufe of aftion was money 
paid to the Defendant's teftator, which the party who 
had been the debtor might come to prove that ht 
iiad paid to the party fued, without produftionof the 
fecurity. 

. • In the Vacation preceding this Term, Edwan) Law, Efq. 
was appointed Attorney General, and the Hon.Speficef Pcrcival, 
Solicitor General. 

Terdia 
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Verdia: for the Plaintiff: 
Garroiv znd Lawes for the Plairitiffi 
The Attorney General and Gqfeke for the tid- 
feud^ut* 



mmm^iimm 



EDMOii:soN ^* /. V. Davis one^ &^c. 



iCto attorney is ^His was an aftioti of debt, quitafriy brought to re- 
%ith another, • covcr from the Defendant feveral penalties given 
ontiitirVufincfs by flat. 3^ Gco. ch. 9. fcft. JO, for praftifiDg as ari 
Sjohu^naincs attomey, without having cegiftered his certificate* 
^^%\ul^l'l% The Plaintiff proved^ That sL fuit had been infti- 
lUtro7S^mi» tuted by the affignees of Webb, a bankrupt, againft 
Ijatics'of the*^' ^he prefent Plaintiff, and (hewed the feveral fleps 
fo^pL&m^L of fuing out the writ, declaration, &c. all of which 
^ithourTnttring ^'^^^ ^^"^ under the name of Davis and Plaifiedi 
t^boJ^ rlf doeV (^^"^is being the prefent Defendant ) and the nances 
not appear that gf Lh'Vis and Plaified were on all the papers and 

one of them had ^ ^ •* *• *• 

any profir or ad- notices in tlic caulc. 

vantage from 

thefuitfoifuing Erjktney for the D€fendant4 cited the words of 

in which the ac , ^ ' . . ^ .- 

lion in y«i /aw is the ftatutc, fed. 301 by it^ it was enabled. That, ff 

brought. . . 

any folicitbr or attorney fliould, for or in expedation 
of fee or reward, do any aft without obtaining a 
certificate, and without entering the fame in one of 
the courts, he (hould forfeit the fum of 50 1. 
' He then contended, That, to bring the Defend- 
ant within the penalty of the ad, he muft ad witb 
^-viewig profit or reward j and that the dcclaratiott 

averred^ 
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averred, for that reafon, that the Defendant did the 
bufinefs " for fee or reward." He then ftated. That 
the fads of the cafe were. That Davis f the Defend- 
ant, carried- on bufinefs in partnerlhip with Plai/" 
ted; That, by the terms of the partnerfhip, Plaified 
was to have to himfelf the profits of all the bufinefs 
which arole from his own connexions: That the ac- 
tion for the proceedings in which, by the Defend- 
ant, the prefent ad ion was founded, was com- 
menced and profecuted by Plai/ied for his benefit 
only ; and that the Defendant derived no manner of 
a'.-v^:uitige from it whatever. 

Which fads were proved by Plaifted. 

Lord Ken YON. This is no anfwer to the prefent 
aftion t I cannot legiflate, but muft take the law as 
it is written for me. It is a hard adlion ; but I 
cannot fay that the Defendant had nothing to do 
with the original aAion. The caufe is conduced 
by Davis and Plaijied ; their names are to all the 
proceedings ; the bufinefs going through their 
office is afcribable to both : it is the bufinefs of the 
office, and both would be liable to an adion for ne- 
gligence. It is faid, that Davis has no intereft in 
the fuit carried on by Webb's affignees, but that the 
whole belonged to Plained. He may have no im- 
mediate benefit from this' fuit ; but may he not have 
benefit from it in another way, from foitic other 
arrangement in the partnerlhip ? But he has held 
himfelf out to the world as the attorney in the caufe j 
and, I think, he muft be deemed fo. 

There arc counts in the declaration for penalticj, . 
ik wrong fteps taken in the caufe. Jt feems to be 

an 
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atn harfli conftrudion of the llacute to allow a fit* 
nalty for every ftep takbn in the caufe ; but I do not 
mean to be bound by this a$ ah opinion that the 
rkintiif is not entitled to recover more than one 
penalty* 

The Jury found a verdiA for one penalty* 
GMs and lAiwes for the PJaintifH 
Erjk'me and Garrow for the Defendant. 



Wyndham, Efq, v. Lord WycoMBfi* 



ifftMMtfa . T^His u^s aft aftion for criming converfation with 

^ikfiMtYo£ the PlaintifF^s Wife. 

n^tt^ uirci The adultery was proved to have taken place in 

wra^tft Cheap, the year 1795, at which time the PlaimifF was the 

lareot pactice ^ . .^ -^ -,7 

•TarfrAety, he BriCifli Envoy at JPYorw^^, 

^Uai^i»ft The defence relied on for the Defendant was the 

^iaaic*^- open and notorious infidelity of the Plaintiff to his 

wiatt^i with ^.^^^ ^^ J ^ ^^^^j negled of her focicty : That his 

gallantries with other women were open, public^ 
and undifguifed 2 That he had attached him(elf to a 
Lady at Florence^ of the name of Madame Bariioliy 
appeared with her conftandy in public, and at the 
opera, when his wife was abfcnt : That Madame 
BartioU was efteertied a woman of loofc principles, 
and that little doubt was entertained of an intrigue 
fubfifting between them; and that he took no 
pains to difguife his attachment to her 5 (hewing 

her 
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hef thofc attentions in tW prefence of Mrs. TpynJ^ 
hdtni, his wife. 

This vVks apetied by Garro^iSy of coudfel for the . 
iD^r^ndiintj and', in the courfe of his addrefs to the 
Jliry, heftated, That, if the fadtsftated were fubrtah- 
tiiitfed byeVideftcei he relied on the law as delivered 
by Lor'd'KENYON in the cafe o( Shnv\ theMatjuli 
\)f BldncJford^ which had been tried at the fittings 
aftcf the preceding term, as furnifliing a complete 
ianfwer to this adlion. In that cafe his Lordfhip 
had rukd, " That, though in an aftion for 
criminal converfation whh the PlaintifPs wife, thd 
gallantries of the hufb^nd before marriage could 
not be bi-oughi into queftion, or given in evidence, 
becaufe the wife had married a rake with notice^ and 
might have doiie fo with a view to reclaim him ; if^ 
iiowfeveV, after matriagCi the hdfband openly vio- 
lated all thofc rules of cohdud which deciency re- 
iquired, artd afFedlion exacted from him; if he 
opchly prafljrcd Iris gallantries Without regard to his 
wife, and violated the iiiatriagebedi fo as to create 
di%taft or Unhappinefs iii his wife ; that fuch a huf- 
barid couid not come irito a court of juftice for da- 
faiages, or complain of the lofs of the fociety of a 
wife Which he never courted or enjoyed ; and that, 
of couirfe, fuch t:x)!idn£t on the part of the hufband 
wfciit to the ground of the aftion* 

Lord REKYdfT affented to the ftatement, and 
laid, he had To ruled in the cafe of Sturt v. Marquis 
tf ^landford \ and that fuch was his opinion in point 
oflawi 

In the courfe of the evidence; it appeared that 
the gallantries of the Plaintiff had been while he 

VoLaV. C ircfided 
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refid^d in Florence^ open, undifguifed, and noto- 
rious : That he had publicly appeared with Ma- 
dame Bartioli as a miftrefs : That he had alfo 
taken a houfe for a Madame Mariy which he had 
fumiOied, and had notorioufly kept her as a miftrefs. 

The jitiomey General^ 'who led for the Plaintiff, 
on this evidence being given, confented to be non- 
fuited. 

The Attorney General, Er/kine, and Tripp^ for 
the Plaintiff. 

Garrow, Gibhs^ and Jekyll, for the Defendant. 



I 

CoMPTON V. Chandless otie^ &^c. 

tfse Plaintiff HPhis was an aftion on the cafe, againft the Defend- 
inaaa inn to ^^^^ charging him, as attomcy for the Plaintiff, 

with negligence. 

The negligence imputed to him by the declara- 
tion was. That an annuity having been granted to 
the Plaintiff, he had been employed as his attorney 
to prepare the fecurities, and to enroll the memorial. 
It then charged. That he had fo negligently and 
improperly caufed the memorial to be enrolled, that, 
by reafon of a defed: in fuch memorial, the fccuri* 
ties had been fet afide by rule of court, and the 
Plaintiff had loft the benefit of his .anauity and the 
money paid for the fame. 

The Defendant pleaded, ift. Not guilty; and, 
fecondly, The Statute of Limitations, that the caufe 
of adion.did not accrue within fix years. 

The 



recover the con- 
fuLratibn of nn 
annuity, ftates 
that a warrant 
of attorney, part 
of the fccuriiies, 
was fet alifie, it 
mull be prayed j 
it is not fulTi' 
cicnt ro produce 
the role of court 
by which it is 
fet aJfide. 
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The Plaintiff had affigned the annuity to bnd 
Kirkby. The annuity had been fet afide ; arid Kirkby 
had brought an adiofi againft the Plaintiff' for the 
confideration money, which he had recovered back; 
This had takert place within fix years. The annuity 
had been grarited the 20th of November 1787. 

' The PlaintifTs counfel produced, from the office, 
the original memorial, as prepared by the Defend* 
ant. This it was proved was copied on a roll ; but 
It was not proved to be examined. They alfo pro-i 
duccd an e^tamihed copy from the office, of the oti* 
ginal memorial. 

Gtbbs, for the Defendant, objefted : That this 
did not prdve the averment in the Declaration^ 
which ftajed, " that the Defetidant had caufed a 
memorial to be enrolled :** if the parchment pfo- 
duced had iffued frortl the office^ or was an exa- 
mined copy, it would be good ; but this was 
neither. 

Per Lbrdl^ENYON; I think this evidence fuf^ 
ficient ; at leaft 1 (hall nbt ftop the caiifd for it. Iii 
the cafe of conveyances by bargain and (ale enrolled, 
I never khew the enrollmi^rit proved ; the deed % 
{Produced,' with the ehrollmeht indoffed, and that has 
been held to be fufficient : this is td the fame effedt. 

The declaratioh ftated, among the other fecuri- 
tics whitih had been fet afide, a warrant of attorney 
from the grantor to the Plaintiff, who was the 
grantee of the annuity; 

The Plaintiff proved an office^ei5py of the judg- 
thent, figned under the warrant of attorney, and 
the rub of Court by which the deed bond and war- 

C a rant 
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rant of attorney were fet afide ; but the warrant of 
a^ttorncy was not produced.' 

It was objeftcd by Gihh^ that it was neccflary to 
be prdduced, as being fet out in the declaration. 

It wasanfwered by GarroWyhviht Plaintiff, That 
as againft th^ Plaintiff this evidence was fufficient, 
he being, the attorney to whom the warrant of attor- 
ney was delivered, for the piirpofe of entering up the 
judgment, and the rule, dating that it had been fet 
afide, was fufficient evidence of its exiftence. 

Lord Kenyon intimating that he thought it ne- 
cefTary, Garrow faid. The Defendant had notice to 
produce it ; which Lord Kenyon faid would do. 

The notice was produced and read, and it was to 
produce bills of cofts and copies of fecurities. 

Lord Kenyon faid. He was clearly of opinion, 
that the warrant of attorney ought to have been pro- 
duced ; it was a material averment in the declaration, 
which it was neceffary to prove, and that neither the 
rule nor notice fupplied it j the Plaintiff fhould 
therefore be called. As to the plea of the Statute 
of Limitations, bis Lordfhip faid, he had not made 
up his mind on it,,* but the inclination of his opi- 
nion was. That the plea was infufficient: That in 
the cafe of an aftion of trover, it goods are left in 
the hands of another, the Statute of Limitations 
docs not begin to run from the time of delivery, 
hut from that of the demand and refufaU 

Garrow and Comyn for the Plaintiff. 

Cihbs and //%/(y for the Defendant. 

SITTINGS 
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, SITTINGS AFTER TERM AT GUILDHALU 



Johnson v. iGriLsoN. >«i,i8oi. 

A ssiTMPsiT on a policy of infiirance on the (hip Under a notice 
Superhy on a voyage from Lijbon to CharJef- tJ^^\^ch\i^u>» 

ducedy and men* 
town. ' tions that it co- 

The Defendant had given the Plaintiff notice to J^rt,diofc^^s 

J 1 ^^ ^ are not thereby 

produce a letter. - madt evidence; 

It was called for at the trial, and produced atid ^It^dtli^ 
read. It mentioned, among other things, that it co- ^^^ ^*^"'' 
vered feveral papers inclofed in it. 

Thefc papers were produced, together with the 
lettet; and the Plaintiff's counfel contended, That 
they ftiould alfo be read in evidence, as pajt of that 
called upon by the notice to be produced ; the no- 
tice to produce the letter being a notice to produce 
whatever it contained relative to the bufincfs in 
queftion, as well as the contents of the letter itfelf j 
which was of courfe made evidence by the notice. 

Per Lord Ken yon. It the letter refers to the 
papers which it covers ; that is, refers to them in 
' fuch a way, that it is neceffary to incorporate the 
papers inclofed with the body of the letter, in order 
to make it intelligible, or the fenfe complete ; in that 
cafe, the papers inclofed would be, by the notice, 
made evidence, andadmiffible ; and the party who 
produced the letter and the inclofure, wouM have 
a right to have the whole read ; but independent 
papers, not referred to by the letter, but which it 

C 3 only 
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only cpyers, — fuch papers arc not thereby made evi^ 
dence. 

Verdict for the Defendant, 

Erjktne^ Gibhsy and Giles for the Plaintiff. 

The Attorney General and Garrow for the Dc-* 
fendanc. 



Samt dtj. 



White v. Baring, et alt. 



2^(hT*who TThis was an aftion of aflumpfit, brought on a bill 
."rg.;";"'.';" of lading, by the Captain againft the Defend- 



»ncJ on the 
freight to the 
cxiet^t of his 



&rTh«cb^* ants, as confignees of the cargo, to Recover the 

onYhr'TOdi^** apopnt of the freight and primage, 

Thp Defendants pleaded the general illlie ; an^ 
fet up the following defence : — 

The fhip belonged to Maillard and Co, She 
had been chartered on a voyage from London to 
Surinam, and back. The Defendants were the 
(configpces for tlie vpyage } and as fuch, liable for 
the freight. 

The voyage was performed } and, after the (hip^s 
arrival, the Defendants paid over to the affignees 
of Maillard and Co. the amount of the freightj^ 
they having become bankrupts ; but this payment 
was made by the Defendants after they had received 
a wriuen notice f|-a.m the captaip (the Plaintiff) not 
^o do fo, as he was liabU for the payment of feveral 
^ebtSj on account of the fhip ; and, therefore, 
plaimed to be paid the freight for the purpole of 
^ifcjiarging thofc debts, ^s vyell as the primage j 

whicl^ 
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which was a perfonal demand in his character of 
captain. 

The Defendants counfel contended, That the 
claim made by the captain was not a legal one : 
That the owners were the perfons who were legally 
intitled to the freight ; and that, therefore, the pay- 
ment having been made to them, it was a com- 
plete difcharge to the Defendants. 

The PlaintifPs counfc-1, on the other hand, relied. 
That the contraft in queftion having been entered 
into between him and the confignees, and he hav- 
ing entered into different contrafts on account of 
the fliip, on the faith of the freight being paid 
to him, and made himfelf liable to the payment of 
debts on account of it, that he had a right to re- 
ceive the freight to cover fuch engagements ; and 
cited Garnham v. Bennett ^ % Stra. 816, and Rich 
V. Coe^ Cowp. 6^6. ^ 

Per Lord Ken yon. The creditor of a (hip' has 
a threefold fecurity :• the (hip itfelf, the owners; 
and the captain. The captain is liable by reafoA 
of the contrafts into which he enters on the (hip's 
account -, but having contracted and made himfelf 
liable for anicles furniftied to the (hip, he thereby 
acquires a lien on the goods, as well as freight: 
and I am of opinion. That his lien is co-extenfive 
with his liability to the (hip's creditors. If, there- 
fore, the Plaintiff can (hew that goods were fur- 
ni(hed to the (hip by his direction, and on his 
credit and account, I (hall hold his lien on the 
freight to extend fo far ; and, of courfe, that the 
payment to that extent, made by the Defendants^ 
bas bvCn made in their own wrong, 

C4 The 
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The Plaintiff procee4ed to giyp fbijs pvidpncc i 
and called a witnefs of the name of fVhiUy )wbQ 
had furniflied goods on the Slip's account, to prove 
the furnifliing of the goods ; gind that hg had giy^a 
credit to the Pl^tinrilf, and HQt to tb.i^ owners, far 
the amount of thctji. 

Gihks^ fpr th^ Deftndant, ol^ccted : Th^t U« 
was an inadmiffibl^ witncfs, on the ground that hf 
wa? int^refted i^ eftablifliing the demand agajnft 
fhe captain, inafipuch as the objedt of the prcfcnt 
a<3:ion wa$ to give the PlaintiflT ^ right to recover 
^gajnft the prcfent Defendants, by reafon of the 
Plaintiff's liability to the witnefs ; if he, bjy his tef- 
timony, did enable the Plaintiflf to obtain a yerdift, 
he thereby created ^ fund for the payoaent of his 
Pivn ^lebt. 

Lord Ken YON over- ruled the obje^ion. Ha 
faid. It was the cafe of every creditor who was 
/called as a witnefs for his debtor. The debtor was, 
by the effect of a vcrdift in his favour, better ablg 
to pay his debts ; but it was not an intereft that 
went to the competence of a witnefs, whatever it 
plight do to his credit; 

Verdift for the Plaintiff. 

The Attorney General and Harrifon for the Plain* 
tiff. 

Gihh^j Stcphettfi ^nd Lazves for the Defendant. 

A rule for a pew trial was. moved for and obtained 
in this cafe, on the ground of a rniftake in the Judge 
in point of law ; but the caufe was afterwards fettled, 
fo that no determination of the Court of King's 
Pcncl} vyas had pn it. 

Smith 



EASTEJl TJIRM; 4^ PEQ. ^H. i?Qx. «| 



Smith ^. Surridgje;; 

HThis was an aftion on a policy of infur^nceon tbs jht^ 

(hip RefqJutipu^ at and frora Pillaw to London > roay7voidVp»« 
cffeaed the 1 5th of Miy, 1 800. The (hip had ar^ '^oiU'dcemJ^ 
fived at Pillaw on the 13th of i%. It bi^carae Jio^e'Jtnt^ 
jieceflary, while there, to repair' her : ^nd (he was [^p^JI'/y'S*^ 
there accordingly thoroughly repaired, and rejady tQ *|^f j^^^*** 
take in the cargo on the I'jth qf Jims. Partway 
t^aken in on the iR, of July. At that time the water 
was uncommonly low j fo much fo, that the veflel 
could not get over the bar- It fo continued till the 
loth of -Aupifii when (he attempted to fail ^ but 
was unable to do fo ; and did npt fail till Novem^ 
l^fy when the lofs h^ppeqed. 

Erjkine^ for the Defendant, cnside two points z— - 
J ft,. That there was voluntary delay on the part of 
the Plaintiff, and fuch a variation in the rifque in- 
fured, by which the underwriters were difcharged, 
as they had infured a fummer, ,^nd not a winter 
voyage : That the infuranee was cffeaed in Mayi 
of GOLirfe the underwriters had reafon to fuppofe 
(he would then, or foon after, fail ; whereas (he did 
not fail till JN&vemhr : That though the Plaintiff 
endeavoured to account for it from the want of 
water, in fad, it arofe from thfe ftatc of repair in 
which the (hip was : That (he was in fuch a (late of 
repair, as made it nece(rary to .occupy a confiderable 
length of time in repairing her ; having done fo, that 
whe*n;(lie alitemyt?4 to fail, fli? was vinable s whereas 

flac 
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had (he not wanted the repair, (he might have 
failed immediately ; fo that that was (uch delay as 
dif charged (he policy. 

He then obje&ed : That there was not fufiicient 
property in the Plaintiff to fuftain the adtion. He 
Hated as to that, the fafts to be, That the vcflel was 
a Dutch (hip, taken by the Frenchy and carried into 
Bergen in Norway ; where (lie was condemned by a 
French court fitting there. He produced a bill 
of fale, dated the loth of Aprils ^799» ^<^ ^ Danijk 
fnbjeft, under the fentence of the Court of Admi- 
ralty at Bergen. This he contended to be contrary 
xo law 5 and there was another bill of fale froni 
the purchafer to the Plaintiff Smth. 

Lord Ken YON over-ruled both objeftions. His 
Lordfhip (aid, That, if there was any voluntary delay 
on the part of the Plaintiff, there was no doubt it 
would avoid the policy ; but he (aw none here. 
The policy was at and from Pillaw. Such a 
policy, at and from a place, attached on the (hip 
while (he was undergoing repairs; it was not neceffary 
that (he (houid be fea-worthy at the time of the in- 
furance. The underwriter took into his confidera- 
tion the time (he might be neceffarily detained 
there. She did undergo repairs, which were ne- 
ceffary ; and when (he was ready to fail, there was 
ati unufual want of water, which prevented it. 
It was from this caufe the delay proceeded ; it was 
not a voluntary delay, nor fuch as amounted to a» 
difcharge of the policy. 

As to the fecond point, — The fentence ©f a 
French coqrt, in a country out of the jurifdiSion 

if 
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of France^ had been wifely held not to change the 
property ; but when it had been acquicfced in ia 
that country, it might make a difference ; and from 
ihc time of the fale under fuch decree, the pro- 
perty was regularly brought down to the Plaintiff. 
. Verdia for the Plaintiff. 

Giihs and Giles for the Plaintiff. 

ErskinSy Scarlett y and Ga/elee for the Defendant. 



SITTINGS AFTER TERM 
IN THE COMMON PLEAS 



Careol V, Blencow, Efq. jum^. t%n. 

npHis was an aftion of affumpfit^ for goods fold a married w»- 
* and delivered. r^htt^"^ 

Tlie defence relied upon was, —That the Plain- frc?;cTrl^^ay 
tiff was a married woman. ;^,taw "^l^' 

The PlaintifTs counfel anfwered this cafe fo at- JooXAL 
tempted to be fet up, by producing the record of ^5-^^?/^^^^^ 
the hyiband^s conviftipn for felony, in the month of '"^"^z 7'" 

-^ " . , / ' though the term 

March y 1794, and of a fentence of ^ranfportation for o^ ^is tranfpor- 

' /^^» i ration has ex- 

feven years ; from whence they contended. That p»«<^- 
he had abjured the realm i and fo the aftion was 
maintainable by the wife as ^femefole. 

It was anlwcred by thp Defendant's counfel, That 
by the Plaintiff's own fhewing, no right of action 
then fubfifted in the Plaintiff; fpr that the fentence 
being fpr feven years, from March 1794, that time 

was 
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was now expired ; fo that the hufband was now It 
liber and legalis homoj and competent to fue. 

Lord Alvanley faid. That by the record of 
the convidion and fcntence produced, there wak 
conclufive evidence to fupport the right of a6tioii 
in the Plaintiff, as a feimfoky it appearing thereby 
that the hufband had abjured the realm ; and though 
the term of his tranfportaiion had expired, if in fadt 
he had not returned, the right of aftion remained : 
but that if the Defendant meant to rely that lie 
had fo returned, by which the PlatntiiTs right of 
aftion, in her fole capacity, would be at an end, 
the proof of that lay on the Defendant. 

No evidence was offered to that eiFeA, and the 
Plaintiff h^d a verdict. 

Cockelly Seijt. and Manley for the PlaintifT. 

Shepherd^ Seijt. and Reader for the Defendant^ 



3W4» 



Though goorfs 
hare been terli- 



Bennet v. Francis. 



i^ny t^^Jkenrif'" ^ssuMpsiT for goods fold and delivered, money 
^xoz^Zfl^r ^^^ ^^^ received, with, the other common 



raking as a fale, cOUntS. 
and delivers a 

fii^he^aTue' Thc Dcfcndant plcadcd, \Sij Non-ajjumpfii \ and 
iwhichtheperfon 2dly, A tender of thefumofA/. cj. i which was 

having the goods . , -t ^ ^ 

xtceivcs, and on paid into court. 

an a6tion 

brought, as for The Plaintiff admitted the tender, and went for 

goods fold and 

delivered, pays further damagcs. 

court, he cannot The cifcumflanccs of the cafe were thefe: — 
tiouswkingasa The Plaintiff and the Defendant were hide-falefmen 
^emre o t e .^ Leadetihall Market^ and occupied adjoining 

ftalls. 
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ftalls, where their fkins were expofed. On the 
a3d of Dectmhefy the Plaintiff received, from two 
butchers, two different parcels of ikins ; three in 
Wmber each. One parcel was marked with a W ;, 
the ikins in the other parcel had each a flit on 
the ear. They were thrown into two heaps- on his 
ftand. 

The Plaintiff's fervant having occafion to leav« 
the ftand for a Qiort time, on his return he miffed 
the ikins ; and, on (earching for them, he found two 
with the mark of the W among fome ikins of the 
Defendant, which he claimed and identified ; and 
they were reftored to the Plaintiff. The third with 
that mark, the Defendant admitted that he had 
fold for 1 /. 1 2y. 

With refpect to the two others, the Plaintiff^s 
fervailt proved, That two Ikins, with a flit in the 
car of each, were found among the ikins of the De- 
fendant 5 and corrcf ponding in the colour and 
tiiarks with thofe loft by the Plaintiff. Thefe were 
ajfo demanded of the Defendant ; but he refufed to 
deliver them up, faying. That they had been fent 
to him by a cuftomer of the name of Faul\ and 
thai they did not belong to the Plaintiff. 

The Plaintiff then fent him a bill of parcels, 
charging him for the price of the ikins, and then 
brought the prefcnt aftion for goods fold ^ and de* 
livered \ td which the Defendant pleaded as above* 

The fa<3;s ftated were proved, when th« counfel 
for the Defendant contended. That the Plaintiff 
had miftaken his form of adion, and that th^ pre- 
fentadion could not be fuftained, there being na 

prewcixs 
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pretence for fetting up any rontraft for the fale of 
the ikins, as between the Plaintiff and the Defend-* 
ant : That the evidence, if it proved any things 
cftabliflied a tertious converfion by the Defendant j' 
and that of courfe the aftion (hould have trover. 

It was anfwered by thjs Plaintiff^r counfel, That 
whatever might have been the original ground of 
aftion, arifing out of the mode by which the De- 
fendant had become pofleffed of the Plaintiff's Ikin^,* 
h now could avail him nothings behaving pleaded 
a tender, and paid money into court ; by which he 
had admitted a contraft, and was precluded from 
confidering the tranfaction in any other light; and 
cited Guiteridge V- Smithy 2 Hen. Black. 

Chambre, Juftice. Whenever 'a party has loft 
his goodsy and they are proved to have come to 
the poffeffion of another, he has by law a right tc5 
confider the tranfaftion as a tort, and to bring an 
aftion of trover for them ; or he may affirm thd 
rightfulnefs of the ppfieffion, and fue in contraft 
for the value* This is the common cafe in bank- 
ruptcies. In the prefent inftance, though there 
does not appear to have been any cotitraft for the' 
fale of the goods in queftion ; but, on the contrary, 
the Defendant feems to have got poflTeffion of the 
goods by miftake, or perhaps tortioufly i (o thjlf 
trover would have been the aftion moft proper to 
have been brought, I am of opinion, That the 
Defendant cannot now fet up any fuch objedlidn j 
but that, on the contrary, he has admitted that 
there was a contradl of fale, by receiving a bill of 
parcels, and paying money into court. 

The 
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The Defendant defired the point to be rc- 
ferved. 

The PlaintifF had a verdift. 

Beft^ Serjt. and Efptnajfe for the PlaintifF. 

Vaughan^ Serjt. axid Reader for the Defendant. 

In the next Term the point was moved, and a 
rule obtained \ but the Court of Common Fleas 
concurred in opinion with the learned Judge. 
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CASE S 

AKGUED AXli RtTLED 
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KINGS BENCH. 

msSSSSSSSSBSSSBSSSSSSStE ■ ■ ■ "' * 

first sitting in term at westminster. 
Dickinson v. Prentice. 

fc»rta/Jion<A A ssuMPSiT OH a bill of exchanffc, drawn by one 
thange asainft Frcdcrtck Smith Oil thc Delendaot, and accepted 

the accqxor, - , . 

trh ere the dc- by h 1 HI. 

whidi^is ^p'il: * The defence iiitended to be fet up was. That die 

ted to him by thc r 

rfr;iw€r,ti,cdiaw4. acccptancc was a forgery. 

"ilh(Undir>^,*^a To prove the Defendant's band - wrltingj thc 

Pt'ckT^" Plainrirs counfel called Smithy the drawer of the 

t'enH^ni's hand- |^*ll 
%r:ting to the '^*"* 

**:ccpt2ncc. Garros, fdr the Defendant, objeded to his com^ 

petelicy, on thc ground that the bill being drawn 

by the witnefs, and which was not denied by 

hira> the forging of the Defendant's acceptance 

was only imputable to hitti ; arid that, as in cafd 

the jury found thc bill to be a forgery, he might 

be committed and tried for a capitat offence : the 

influence that that might have oH his teflimony^ 

Qu^Mo difqualify him. 

Pel* 
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J*er Lord Kenyok^ If iany intereft in the event 
, of this caufe could b^ brought home to the witrtefs^ 
or the verdift in it could be given ih evidence in 
his favour in another c^ufe, that might difqualify 
him ; but I fee here Do intereft TufHcient to impeach 
his competency. The objedion td the cortipetency 
of a>witnefs arifes from his having a civil intereft^ 
JiQj^rom any bias he mly have from an apprehen* 
/ {ion that the teftirtiony which he is about to give^ 
may have an cffeA in a criminal proceeding* 
That is matter of obfefvation^ as to his credit j but ^ 
it is no objedlion to hi^ admiflibility. 

The witnefs was admitted i add the Plaintiff had 
ft verdift^ 

ErsimsLnd Cmfi for the Plaintiff. 

Qarrow for the Defendant* 



Penton v. RoBAtlt* 

*1^Hi8 was an adion of trefpafs, for breaking arid xtotiAiWiU- 

entering the PlaintiflTs yard ; and taking umd ^(^^"^^.^^^jg 

carrying away a building iheireiti erefted^ aod the [7^"/^j*"v"* 

fevcral materials belonging to it. chimney, i^thd 

The queftion in the cafe Wi5> Whether the build- foundition \%6f 
ing taken away by the Defendant^ was of thdt de- building be ufea 
fcription which A tenant wns authori:£ed to remove trlde^or^mMiu- 
at the expiration of his term, and on his quitting the dknt miy re. * 
pther prcmiffes.dertiifed by the Plaintiff? ZVAh^L 

The building iti qUeftion cdnfifted of d brick 
bAfement^ of about two feet high^ funk into the 

Vol. IV. D ground. 
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ground. A wooden plate was laid on* the brick, 
and the quartei-s were morticed into it. it was 
twelve feet high in front, and feven in breadth. 
There was a large btick-chimney, with iron plates 
round it, and (launchions. It was for carrying on 
ft Varnifli manufaftorj^ There were boilers ufed 
for the carrying it on ; which were alfo fet in brick* 
work. 

The Defendant's cOunfel relied on the latitude of 
modern decifions upon this head ; as allowing ail 
cre<9:ions for the benefit of trade, to be removed 
by the tenant on the expiration of his term. 
* For the Plaintiff, it was infilled. That this was a 
permanent ereftion, funk into the ground, with a 
brick-chimney, and railed on a brick foundation ; 
that this, therefore, annexed them to the freehold, 
and defeated the right which the tenant might 
otherwife have had to remove ereftions merely made 
of timber, for the convenience of trade. 

Lord Ken YON. The mere ereftion of the chim* 
ney will not prevent the right ot taking away the 
xt& of the building which furrounded it, whete the 
trade was carried on. In the cafe of a noble family 
of this country, Dudley >v. Dudley ^ a fleam-engine, 
to which a chimney necelTarily belonged, was held " 
to be removeable. Modern determinations have, 
for the benefit of trade, allowed many things to be 
removed, which the rigor of former determinations, 
confidering them as fixed to the freehold, pro- 
hibited. The cafe of xyder-mills is familiar to us 
all. The cbaflruiftion- ought to be favourable to the 
tenant; and my opinion k, That he was warranted 

* in 
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in removing the building in qucftion ; but I will 
rcfervc the point. 

In this cafe, the premifles bad been originally de- 
inifedtoone Caflsrjdl; who hid underlet then tp 
the Defendant* The term expired at Michaelmas ; 
and the Defendant had entered after that time, and 
removed the building. 

Mmg(^^ for the Plaintiff. At all events, theDe- 
fendaat is a trefpafler for this entry. The term was 
expired, and he had no right afterwards to como 
on the premifles, which were then in pofleffion of 
the Plaintiff> 

PerLor^ Kenyqn. Where the tenant has by 
Jaw a right to carry away any ereftions, or other 
things, on the prcmifTcs which he has quitted, the 
inclination of my mind is, That he has a right to 
come on the premifles, for the purpofe of taking 
tliem away : but as to this point, the Defendant has 
let judgment go by default. 

Mingay and Reader for the Plaintiff. 

Garrow for the Defendant. 

In the next term, the cafe came before the court 
of King% Bench, when it was decided. That the 
building in queftion might lawfully be removed by 
the tenant. Vide 2 Eafi's Rep. 88. 



D2 SITTINGS 
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SITTINGS AFT£R TERM AT WESTMINSTER. 



Davies v. Smith. 



wheretoide. A ssuMPSiT bv the Plaintiff, as holder of a bill of 

rtand of a debt XJL ' 

above ^ years exchan«, drawfi by the Hon. C. Cary^ and 

party, o^bciog acceDtcd bv thc Defendant. 

a|f>Ii^d Co for 

^aym«,r, fays, Thc Defendant pleaded, \^y Non^afjumpjit \ 2d, 
bound in honour Non-ajjumfftt tufrafex annos. 

to pay the mo- __ •/• • i • /. i 

ney,aDdihaii To pFovc a ncw promife within fix years, the 
abicVMs a con- Plaintiff callcd a witnefs, whofe evidence was, That 
oniy"and*n«3a the Defendant, on being applied to for payment of 
?akc hourofThc the note, faid, " I think I am bound in honour to 

We of limi. p^y j5^^.^^ . ^^^ J f^j^jj p^y j^jj^ ^jjg^ J ^^ ^yg .., 

and this was relied upon as fufficient evidence to 
fuftain it. . 

For the Defendant, it was contended. That it 
was a conditional promife only, in cafe of his abi- 
lity to pay ; and that that fhould be fliewn in evi- 
dence. 

Lord Kenyon ruled, That it was a conditional 
promife only ; and that the Plaintiff was bound to 
fhew that the Defendant was then of fufficient 
ability to pay 5 adding, That it had been fo ruled 
before by Lord Chief Juftice Eyre. 
f^tTaaVhil^^ The Plaintiff*s counfel then ftatcd. That the evi- 
irpaVaTlf' clence which they had to offer, was, That, by the ' 
innL'ulJ'hc^rt J^-^aih of his grandfather, the Defendant had be- 
ll'il.l'-mu'whcn comepoiielied of 8000 /. under his will. 

the ?<?li(Mi w^s * "P^r 
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Per Lord Kenton. That is not fufScicm. The 
Plaintiff fliould (hew that the Defendant was of fuf- 
ficient ability to pay when he was fued. I remember 
a cafe in which Serjt. Nares wasof counfel^ which 
turned upon this point : he contended. That every. 
man was able 10 pay his debts, for folvaf per corpw{^ 
qui non foteft crumerid ; but tliat diftinftiop is too 
fine. 

They then called a witnefs to prove the intercft 
which the Defendant took under his grand&ther's 
will. He did fo; but, on his crofs-examination, 
he faid, That whatever benefit he might have de- 
rived under the will, he was then in debt infini^ly 
beyond it ; and was, in fa<5l, in confequence of hi^ 
difficulties, forced to live out of the kingdom. 

Lord Ken YON, on this evidence,* nonfuited the 
Plaintiff. 

Erskine and Efpinajfe for the Plaintiff. 

Garrow for the Defendant. 



Garrells v. Alexander. 



July I, 



A ssuMPSiT on a foreign bill of exchange. 

To prove the hand-writing of the Defendant, 
the Plaintiff called the clerk of the Defendant's at- 
torney. 

His evidence was, That he had feen the De- 
fendant fign the bail-bond in tne caufe ; but had 
never feen him write on any other occafion. Being 
alkcd, Whether he believed the acceptance to be 

Vf 3 the 



In an a£lion on 
a foreign bill of 
exchange, to 
prove the hand- 
writing of the 
Defendant, it is 
evidence to go to 
the Jury, ihat.a 
per(on who faw 
him write once, 
thinks the hand* 
writing alike» 
though he has 
no belief on the 
fubjMt. 
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filter, if he hid the hatld-writine of the Defendant, be faid, He 

never feen the " ' 

party write: could fotmno belief on the fobi<f6t j it was like the 

mere companion .... 

of handi would hand-writina in which the bail-bond was fubfcribed ; 

not be admifliblc , , , 

evidence. and be was about to compare them together. 

Lord Kexvon told him, He muft form a judg- 
merit without fuch eomparifon of hands. 

He then looked again on the bill, and faid, It 
was like the hand-writing in which the Defendant 
had fubfcribed the bail-bond ; but that he could not 
fpdak to any belief further than he had already 
done. 

Garros, for the Defendant, obje<!ted : That 
there was not fufficient evidence; and thafit would . 
be of dangerous confequences to allow fuch loofe 
evidence of a hand-writing to charge a party with 
a debt. 

Lord* Ken YON- This is the cafe of a foreigrt 
bill of exchange; and, I think, there is evidence 
to go to the jury ; and that I am bound to leave it 
to them. To be fure, mere eomparifon of hands is 
not admiffihle evidence of ftfelf : th^t w^s u4lgernon 
Sidneys cafe ; but there the witnefs had never feen 
him write ; and the only evidence in the cafe was, 
mere eomparifon of hands: but in the prefent 
cafe, the witnefs has feen the Fefendant write, and 
he fpeaks to the likenefs which, the hand-writing, in 
which the bill is accepted, bears to that which he 
has feen the Defendant aftually write. I thercforo 
think that it is evidence to go to the jury. 

Th jury found for ihe Plaintiff. 

Wtngay and Parnther for the Plaintiff. 

G^rrow for the Defendant* 

\ Epwards 
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Edwards v. Crock. 7««»z«. 

'J'Hrs was an aftion on the cafe, for criminaJ con- WbercAebof- 
verfation with the Plaintiff's wife. n^^iiyT' 

The Plaintiff in the adion, was butler to I^rd ihuTiionnniife, 
Harewoodi and lived at the time of the adultery a„7thT"fe 
imputed to the Defendant, at his roafter*s feat in t^^tuef,"*" 

The Defendant was fteward to Mr. Coke, of Hoik- S;,";^; Jl^^jT 
ham, in Norfolk; where the Plaintiff's wife lived in "^^^^^^^ 
the capacity of houfekeeper. . j^*'jlj*',^^^^''** 

To prove th^t, previous to the wife's adulterous 3^" ^y'V^"^ 
intercourfe with the Defendant, fhe and the Plain- J" »ft«*ofcMi. 
tiff had entertained fentiments of ereat affeftion for p«^iowtothe 

,**. * adultery; bat 

^ach other, Erskinej for the Plaintiff, ftated, Th^t the time irh« 

,,.., the letters were 

from the Htuation of the parties, both bemgm the written mut he 

Action of fervants, and neceffarily living apart, he' 

was deprived of any ability of proving by the ufuiil 

evidence in thofe cafes : — That the bu(band and 

wife lived together, pjrevipus to the adultery, in 

habits of mutual affediqn and happinefs; but thgt 

as their living apan was not the cffedl of choice^ 

but of neceffity, and entitled the hufband equally 

to the protedion of the law, he'propofed to give 

in evidence, letters wrirten by her to him, while ia 

different fervices, expreffive of affedion and attadi-^ 

ment to him. This he relied upon was evidence ; 

particularly as Lord Ken yon had before ni)ed» 

That expreffions of affection and regard ufed by the 

hufband and wife in each other's preicnce^ wasr ad* 

miifible« 

D4 The 



40 CASES AT NISI PRIUS, 

The Attorney General, for the Defendant, op- 
pofed its admiffibiljty, on the ground that it might 
^ poffibly be turned to a very dangerous purpbfe, by 

the hulband and wife's entering into a collufive cor- 
refpondence, full of fentiments of aflbmed affeftion, 
for the purpofe of increafing the damages in an 
a&ion for adultery. 

Lord Kenyon faid, He thought the evidence 
wa$ admiffible ; but that it (hould be confined to 
letters written before there was any fufpicion of 
adultery committed by the wife ; That as the only 
objeftion feemed to be poffiblc collufion, that was 
obviated by the cxclufion of all evidence of that 
defcription, fubfequent to any fufpicion attaching 
on the wife : That he (hould therefore, before he 
admitted the letters to be read, expedt to have k 
accurately afcertained, when, and under what cir- 
cumftances they were writteh, in order to fliew, that 
at that time there • was no fufpicion of mifconduft 
in the wife. 

The Plaintiff w^ unprepared with evidence to 
that effeft, pr when the letters were wrirten ; and 
Lord Kent 01^ refufed to receive them in evidence, 

Verdia for the PlainiifF. 

Ersk'me and fFigley for the Plaintiff. 

The ^th)rney General and Holro^'4 for the Oo^ 
fcndapt^ 



SITTINGS 



TRINITY TERM, 41 GEO. HI. i«oi. 



fSsassssBssssssssssssaessBBSBsssssssssm^BBossss^^ 
SITTINGS AFTER TERM AT GUILDHALL 



Harris V. Morris, >/j'7,^««. 

T^His was an aftion of affumpfit, brought to re- ^^^^^^^^ 
cover a fum of money, clairoed by the Plaintiff «« of doors, ^ 

^ ^ •* A general advei^ 

for meat,, drink, and other neceflaries furnilhcd to tifarent an ti« 

. ^ Jiew J |>^ rs, .at 

the Defendant's wife. bypaKicuUrj». 

. lice to iiuitvi* 

The Plaintiff's counfel dated, That the wife hav- duzisnotf 
ing been turned out of doors by the Defendant, had cannot exunpt 
taken (heher with the Plaintiff; where fhe was en- demand /or ji** 
tcrtained, and furnifhed with neceffaries. niihcdtohtf 

The Defendant denied that Ihc was turned out ; IJiali from iSl 
but relied on her having been feen in improper ^^l^^^f"" 
femiliarities with a perfoii living near her houfe, ^[/^^i^/j*** 
though he could produce no proof of aftual adul- "tcsheragaia 
tcry: That (he had formerly eloped for adultery, if he afterward 

• * f turns her out, he 

and been in the Magdalen j^fylum ^ but that he had is liable for «©- 
afterwards taken her back : That he had advenifed ni&edioiiaE. 
her in the newfpapers, and cautioned perfons from 
trufting her on his credit : Laftly, That he was a 
journeyman tradefman^ and incapable of making 
her any allowance. 

In anlwer to the laft matter relied on by the De- 
fendant, it was proved, that the Defendant had faid. 
That his wife had ten guineas a year, independent 
of him 5 and that he could allow her 5 s* per week 
addition* This was preffed hy the Plaintiff's coun- 
fel as having been ruled by Lord Mansfield, to 
]}e evidence of the huiband*s ability to that extent. 

Lord 
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Lord Kekyon. The Defendant has urged feve* 
rat matters m bar of thtsadion; but none appear 
to me to amount to a legal defence* With refpeft 

to her having been formerly guilty of adultery, and 
iisving been in the Magdalen JJylum^ though an 
adulterous elopement will prevent the hufband from 
being liable for articles furnifhed to the wife during 
the term of her elopement, thai is no anfwer now. 
The hufband has taken her back ; and (l)e was froiQ 
ihsx time entitled to dower : (be ^3&Jfonte retraSa^ 
and of courfe entitled to maintenance during co- 
▼erture, if her hufband turned her out of doorsv 

The next defence is. That he advertifed her 19 
the new/paper, and forbid perfons to trutt her: 
that cannot avail him ^ for if he put her out of 
doors, though he advertiled her, and cautioned aU 
perfons not to trufl her ^ or if be even gave parti* 
coiar notice to individuals not to give her ciedit;^ 
ftiU be wQtild be liable for neceifaries furnifixed t9 
ker ; for tlie law has faid, that where a man turns 
i^is wife out of doors, he (ends with her credit for 
ker reafonable expences. 

With refpc(^ to the offer of 5 s. per week, I agrep 
with what my Lord Mansfield has faid. That it 
is evidence to go to the jury of the hufband^s abi- 
lity ; but tlie jury ought to eonfider the terms upon 
which it was offered. 

A juror was afterwards withdrawn by confent. 
. Ersk'uie and [fainwright fpr the Plaintiff. 

Carrel and AUnJejf for the Defendant. 



Bateson 
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Bateson V. Hahtsink £ialt, ^'^^' 

ASSUMPSIT on a hill of exchance accepted bv ThefoikTtor 
the Defendants^ who had been bankers, fionofbank- 

juptcy, is not 

The Defendant Hartjinky pleaded bankruptcy j fcouod to pro«^ji» 

, , , the proceedings 

and reked on his certificate, which he had obtained, uo^er it, thoMj^ 
The Plaintiff propofed to anfwer this plea, by i^^ilat^^cJ 
fhewing, That the certificate had been fraudulently whIn the bask- 
and illegally obtained, and was of courfe void : — Ill^ifr^^ty^^ 
ift. On the ground of concealment of property by ccrt*ificTr>^Uih 
the bankrupt, on his laft examination i and, zdly, J^^^s^^"J|^^ 
On the ground, that the bankrupt had gambled io «ndcrfi«.5 
the ftocks, and thereby loft a very large^fum of the piaimiffcaa. 
money, fufficient to avoid his certificate, under the cenificatc;^ 

^ but notthecfiim- 

ltat* 5 CrCQ. II. Ch.^O. miffion. 

The folicitor under tbc commiffion awaitied t^oiij^s^/re^ti 
againft the Defendant, was fubpoena'd, with a ^«^^^ ^«ttand?h!r 
tecum of the proceedings under the commiffion. ^^^ be im- *^ 

He was in court, and had the proceedings with l^"^*'*^;^^!^*^ 

him. , ' commiffiofl it- 

xtlr. 

The Defendant's counfel objcdedr to the prodpCp 
tion of thetn. 

It was preffcd by the PlaintifPs counfel. That 
they (hould be produced ; as otherwife it would be 
impoffible to puni(h any bankrupt who had been 
guilty of a concealment of his property on his laft 
examination, if the proceedings containing his laft 
examination were withheld : That as the objefl- of 
the Plaintiff, in calling for the proceedings which 
contained an account of all the property which the 
bankrupt gave up^ was lo fliew^ that at that trnte 

the 
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the baDkrupc was pollefled of other propeity which 
he had not there mentioned, or inckided in any 
fchedole of his pfX)peny there given in by him ; and 
as the accoiHit there given in by hinsy made part cif 
the proceedings, and was the only legal evidence of 
what property the bankrupt bad there given up, the 
affignees, by collufion with a fraudulent bankrupt, 
might fcreen him at air times: That the fiatute 
5 Geo. 11. by making a concealment of property to 
the amount of lo A, an aft fufficient to avoid the 
certificate, would be nugatory, unlefs a creditor 
had a right to call ios the proceedings when die 
cale required it- 
Lord KfiKYON &id. He w^ clearly of opinion 
that the {blicitor under the commiffion, was not 
only not bound to produce the proceedings^ but 
that-it would be criminal in him to do it : they were 
not bis papers, but thok of bis client'^s, the 
ai&gnees of the bankrupt's eftate. If the Plaiintiflr 
wanted them on the trial of a caule, he (hould apply 
to the Lord Chancellor to have them enrolled, and 
then ufe a copy as evidence, 

Erskine^ for the Plaintiff, then proceeded to call 
a witncfs to impeach the debt of Tinfou^ who was 
the petitioning creditor. 

This was oppofed by the Defendant's counfel, 
who infilled. That by the words of the ftatute they 
were precluded from going into evidence to im» 
peach the commiffion, and were confined to objec* 
tions to the certificate only, 

Ershlne laid. That Ttttfon had figned the certi- 
cate, and was not ^ creditor : That he could prove 

tha( 
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that the houfe of the bankrupt gave Th/on the bill 
without any conlideration, for tht pufpofe of making 
him a petitioning creditor ; and that it was, in fad, 
impeaching the certificate^ by (hewing that the 
commiffion had nQ legal petitioning creditor's debt 
to fupport it. 

Lord Ken YON, after referring to the ftatute* 
laid, I think the party is precluded from going into 
any evidence to impeach the commiflion ; it muft 
be confined to the certificate only : but, if the peti- 
tioning creditor figned the certificate, and the debt 
was of the defcripcion mentioned by Mr. Erjklne^ v\^^.i^Gm. 
and fuch as would render the bankrupt's certificate 
null and void, I (hall admit fuch evidence^ though it 
may have the e(red of impeaching the commifiion 
itfdf.' 

The evidence was accordingly admitted : it did 
not go the length (lated by the PlaintiiTs counfel ; but 
it was fatisfaftorily proved by other evidence. That 
the bankrupt had, previous to his bankruptcy, gam- 
bled to a great extent in the public funds, ^nd loft 
very conliderable fums of money oil account of dif- 
ferences. 

Lx}rd Kenyon told the jury, That, if they be- 
lieved the evidence, the certificate was void under 
the provifion of the (latute 5 Geo. IL ch. 30 ; an4 
that they (hould find for the Plaintiff. 

Verdift for the Plaintiff. 

Erjkine and WigJey for the Plaintiff. 

Garrow, Gikh^'Park, and fFarren, for the De* 
fendant* 

HfiBDEH 



*l» 



Ssmeday. 
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HfiBDEN <z;. Hartsinc €i -aif. 

% 

J^ssuMPsiT by the Plaintiff^ for wages as a clerk 
to the Defendants. 

Fleas of non-a[jumpferuni and a fet-off. 

To prove payment of 140/. in part difcharge of 
the PlaintifTs demand^ the Defendants gave in evi- 
dence» That they had given him bills of ^e houfe 
to that amount. . 

It was contended, for the Plaintiff, That, before 
this could be deemed a difcharge to that amounts 
the Defendants (hould prove the bills to have been 
paid. 

Lord Kenyon faid. It was not neceflary. That, 
wliere a party took bills in payment of a debt, he 
«vouId prefume the money was received, unlefe the 
contrary was (hewn. 

Rrjkine and Wi^ley for the Plaintiff. 

Garrow^ Gibis^ Park^ and Warren for the De- 
fendant. 



Peters ^. Brown- 

A ssuMpsit lor money lent, with the ufijol money- 
counts. 
Pleas of nDn-aflumpfit, the ftatute of limitation, 
and a fet-off. 

To prove an acknowledgment by the Defendant 
of the ^debt within fix years, the Plaintiff called a 

witncfs, 



TRINITY TERM, 41 GEO. lH. i8ox. 4I 

tvitfv^fs, to tvbom the Dcfencknt was aJfo indebted, 
and who having called on him for money, the De* 
fendant faid, *^ 1 fuppofe you want money ; but I 
can't pay you 5 I muft pay Mr. Pmts (the Plain- 
tiff) firft, and then V\l pay you.** 

It was objeAed : That there was no acknowledge 
cnenc of the debt to the party himfcif, wh« had not 
then demanded it. 

. But Lord Kenyon ruled it to fuch an acknow- 
ledgment as took it out ot the ftatute j and the 
Plaintiff recovered* 

Erjkine and Lawes for the Plaintiff. 

Carnw for the Defendant. 



ViRANY, Executor, v. Warne, 

A ssuMPsiT for work and labour by the PlaintifTs 
teftator in his lifetime. 

The PlaintifTs counfel, in ftating the cafe to the 

jury, faid, That the aftion was brought lo recover 

a fum of money due to the teftator, for adting as an 

arbitrator on the part of the Defendant, in a difpute 

which he had had with his partner. 

Lord Kenyon interrupted him, by faying, That 
he conceived the aftion was not maintainable : That 
ihe appointment of an arbitrator was not of fuch 
a nature as to raife a demand for payment : 
wd that be (houldj tell the jury, that his opi- 
nion was^ That the Plaintiff was not entkled to 

ecovtr 
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recover any thing, unlcfs (he could prove an cjcprdfi 
promife* 

Nonlulr. 

Scarhn for the Plaintiff. 



>5r9^ 



Chaters "0. Bell et alt. 



^aforergttbiu 'T^His was an aftioii of iflumpfit, to recover th^ 
t^^^ amount of a bill of exchaftge for 191 /. drawrf 

Sfjie^m?* froni Ireland by the Plaintiff, as indorfee, againfi 
^"^T wy ^ ^^ Defendanf, ^ indorfei^, who refided in LvDcr-^ 

The bill was payable in London^ at ttie houfe of^ 
Thomas Carter \ it became due the 24th of Apt it f, 
on which day k was prefehted at the houfe of Mn 
Carttr^ and refufed payment, on the ground ol* 
there being no effects : it was then noted, and, oH 
the z^thj returned to the banker*s by the notary* 

It was regularly returned to Un^erpooU and the 
money demanded of the Defendants, who, at firft, 
offered to pay the amount, together with fomt 
charges, amounting together to 19!/.: this was 
not then accepted 5 and. being afterwards again de*- 
minded, the Defendants refufed to pay it* becaufc 
there was no regular protcft. 

On the 14th of May afterwards, the notary who 
had noted it, protefted the bill in form; and the 
prcfcnt adion was brought. 

The Defence fet up was, the wdnt of a proteft, 
whioh, it was contended by the Defendant's coun- 
fel, was nece^ry and eflential to give a title to the 

holder 
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nolder to demand the money ; and which proteft 
btght to be drawn up and dated of the fame dajr 
with the refufal of payment of the bill. They cited 
Valev. Weljhy 5. T. Rep. 239: 

The Plaintift'*s couhfel relied on thfe lifage, to 
note the bill merely for hoti-acceptance br non- 
payment, by the hotary who preferited it ; and that 
he coiild dravV up the proteft in forni at any fubfe- 
tjiieht time \ and cited Bull. N. P. 271. 

Lord Ken YON faid; He was of opinion, that, if 
the bill was regularly prefented and noted at the 
time, that the proteft might be made at any future 
period. It Was certainly neceffary to have the pro- 
teft, for the purpofe of litigation ; as in declaritig ori 
the bill, if it was a foreign one, the cafe cited had 
decided, That the proteft miift be ftatcd and 
proved; but that cafe went no further, and* wa5 
filent as to the time when the proteft fhould neceP- 
iarily be made ; but though not made at the time of 
the refufal, if tegular notice of hon-payttient had 
teeii given, he thought the want of an actual protest 
-afFdrded no juftifiable gfoiind in law to the indbrfcr 
to refufe payment of the bill. 

On the application of the Defendants counfel, the 
point was refervedi-^— Verdift for the Plaintiff, fub- 
jc& to the opinion of the court. 

Erfkitie arid Coiirthope for the Plaihtiffi 

The Jtiorney Genetal and Gihbs for the Defendant; 

*rhe cafe came ori afterwards to be argued ; but i 
Venire f acini dt7i(yv6 was awarded, and the caufe came 
bn again to be ttied before Lord EtLEKBORottfeH ; 
who exprelfed himfelf t6 be of the fam^ opinionL 
>vith that delivered in this cafe by Lord KENvoi^. 
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^ *** Doe exdem. Stephenson v. Walkeb. 

• 

wiK«%itBe8cs •X'his was an gcdmeat brought to recover the 
4ca^ and kis poflcflioa of Uuids and premifles in Ltmdan. 

S^nmad ^ It had becQ before tried (anie vd. 3. p. 284.) 
omoJdF k, ^ when the prefent Defendant recovered as hdr at law. 
pMrdre di^^ The lefloT of the Plainiiff claimed as the devifee 
iiujb/^irdto under the will <^ Maty Rohinfim^ who had died 
tbc^donaer. j^yy ^f jjj^ ^ftaje IB queftion. 

The validity of the will, which was r^larly eze* 
cuted in point of form, was impeached, on the 
ground of total incapacity in the teflatrix to make 
any will at the time the prefent will was fuppofed to 
have been made. 

The names of three witnefles were regularly Tub- 
icribed, as attefting its execution. Thefe witnefles 
were a Mn Gale^ an attorney, by whom it was pre- 
pared ; one Reynolds^ his clerk ; and one Cooper/on. 
The two former witnefles were dead \ and Caoper/in 
was called to impeach the validity of the will, which 
he had attefted i having done (b fuccefsfiilly at the 
former trial. 

The tefburix died at Rumford^ in Effex^ where 
(he had reiided for fome years s and the will was 
dated in the year 1 786. 

The evidence of Cbo^fi^ was. That, on the day 
the will bore date, he was brought in a chaife to 
Rumford by Stephenfan^ the devifee, in company with 
GaJe and Reynolds j the two other witnefles to the 
will : That about 1 1 o'clock at night (he having 
been there many hDurs before) he was called into 
the teftatrix's room, where Gale and Reynolds then 

were. 



TRINTY TERM, 41 GEO. ID* i«oii j| 

were, and had been there for fome kngth of time 
before : That the will lay on the table, figned by 
Gale and Reymlds^ but they had not figned it in his 
prefence : That the pen was put into th6 teftatrix's 
hand, for the purpofe of figning her name to the 
will: That (he fcemcd to be in a ftate of ftupid 
infenfibility, and unable to write : That her hand 
was guided, and her name fo fubfcribed, without her 
feeming to know what (he did. 

The credit of this witnefs being much (haken by 
the crofs-examination of GartoWf of counfel for 
the Plaintiff, it was then propofed to call witnefTes to 
the charafters of Gale and Reynolds, they being 
dead, and the whole of the quqflion turning upon 
the credit which was due to their atteftation. 

This was oppofed by GMs^ for the Di&fendantv 
who relied on the cafe of Doe on the demife of 
Fair V. Hicis^ tried at IPincheJler^ before Mr. Juf- 
tice BuLLER ; in which cafe an attorney had ,been 
charged with having impofed a fictitious will on 
a te&Btoc in extremis i and in which cafe, he (lated^ 
That it was propofed to call witneiTes to the character 
of the attorney ; but the evidence was rejedled by that 
Judge, who took this diftinftion, Thar, where x 
particular fraud was imputed to a party, general evi- 
dence to charafter was inadmiffible) but that it 
was otherwife^. where general charader was put Jd 
i(ruc. 

Lord K ENTON faid. That he was of opinion, the 
evidence was admi(Sble. The general rule was as 
laid down by the Defendant's coun(eI; but there 
imight be exceptions to it. In tke great cafe of 
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Jolllffe\ will, Lord Dudley and JVardy and other pcf- 
fons, were examined as to the charafter of the perfon 
by whom tl:e will was prepared ; and the legality of 
admitiing fuch evidence was not doubted. 

The evidence was therefore received. 

Several witnefles, particularly of the profeffion of . 
the law, were called, and afked as to the general 
charadler of Gale SLXxd Reynolds, and whether they 
were perfons of good reputation^ and likely to be 
guilty of fuch conduft as was imputed to them. 
The witnefles all concurring in faying, That they 
were eftecmed to be men of probity and refpeAabi- 
/lity, and not likely to be engaged in a tranfaction fo 
, iniquitous as was fuppofed,— 

The jury found a verdift for the Plaintiff, in fa- 
vour of the validity of the will. 

Erjkine, GarroWj and Warren, for the Plaintiff. 
; The Attorney General, G'lbbs, and Jervis, for the 

Defendant. 

After the recovery in this aftion, a third cjecft- 
ment was brought by the heir at law, in the court 
of Common Pleas ; by the verdift in which the will 
. was again eftablilhed . 



Savill 
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Savill V. Barchard et alt. 



'T^is was an aftion of trover for a quantity of Dyers bavc a 

1 • Urn on goods feot 

"^•Z^- .to them to dye. 

The Plaintiff was a manufadurer, and had fent of\''^ncri^^^^ 
up the goods in queftion to Meffrs. Green and WaU '^'*"' 
fordj his faftors, in the month of December 1796. 

At that time there was a war with Spain ; but it 
V^as expefted that peace would fliortly take place,, 
when there would be an opportunity of exporting 
them. 

Green and Walford fpoke to Lucas and Bmtley^^ 
who dealt in commodities for the Spani/h market, 
telling them, that they had the goods in queftion ; 
which, when dyed, would fuit that market; and, , 
\yi(hing Lucas and Bentky to take them, f* 

Lucas and Bentky agreed to take them ; but na 
price was then fixed, as that was to be determined - 
by the event of a peace, 

The defendants were dyers, and were applied ta 
by Lucas and Bentley to dye the baize. It waa 
agreed that they fliould lend for them for thq 
purpofe of dying, and fo preparing them for the 
market, on the event of a peace taking place. Th^ 
JDefendants accordingly fent for the bai^e ; and they 
were delivered to them ; and the names of Lucas and 
Beniky put on them by the Defendants, 

Lucas arid Bentley having become infolvent whila 
the goods remained in the hands of the Defendants, 
the Plamtiff demanded them as his property : thci 
Defendants refwfcd to deliver them, claiming a liea 

£ 3 ou 
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t 

on them for the balance of a general account due by 
Jj^as SLudBenflej to them. 

It appeared that the Defendants did not know 
t|iat the goods were the property of the Plaintiffs 
on the contrary, Mr. Bentley fwore. That he be- 
lieve(3 the Defendants conceived them to be abfo- 
lutely the property of himfelf and bis partner, and 
that a fale of them had taken place, though, the 
price had not been fixed, nor a bill of parcels 
delivered. 

The PlaintifTs counfel relied on the cafe of Greifi 
y. Farmer^ 4 Burr. 2214 ; in which it had beea ex* 
prefsly decided. That, though dyers might have a 
pa,rticular lien for work done on any fpecifi^ parcel 
of goods delivered them to dye, they had norjc 
for tlie balance of a general account. 

The Defendants counfel called feVeral witneffcs, 

to prove that the lien claimed by the Defendants 

5eT*W5vlv w^s confidcred in the trade as unqueftioned., and 

Fern^X^y''^ was fenftioned by conftant ufe and pradice. 

^rmii which k ^"^ witnefs (wore. That, having retained a quan- 

w>Vft«cd-^** tity of goods belonging to an infolvent eftate 

vnder a fimilar claim of lien, the aflignee$ had; 

brought an action againft him, in which he had 

fucceeded. 

Other witnefles fwore. That they always unden^ 
ftood it to be the pi"adice of the trade ; but not 
being able to prove any particular inftances in which 
it had been aflerted,. Lord Ken yon laid. That 
their evidence went for nothing O^e witnefe, who> 
haJ been in ttie trade for thirty years, fwore pod-: 
tivdy, That he iiad, in many inftances, claimed the 

lien^ 
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L*en, and in fpme very recent ones' againft iniblvent 

eftate$ ; and that fuch claims had been acquiefced in. 

Lord Kenyon (aid. That the courts of law and 

the underftandings of people in general, had gono 

much in favour of liens': That it was eftabliChed ia 

the cafe of bankers, packers, and wharfii^ers, that 

they were entitled to fuch lien. That in the cafe 

of Greeny^ Farmer^ Lord Maksfield held. That 

liens arofe either from the exprefs agreement of the 

parties, — from the particular mode of dealing be^ 

tween the panies,— or from the general courie and 

pradlice of the trade ; but in that cale, there was na 

evidence of a lien on any of thofe grounds ; and it 

was therefore properly held, that there was no liea 

founded on any fuch cuRom : but in the prefent 

cafe, there was ftrong evidence to prove the general 

courfe and pra£Vice of the trade,, and to eftablifli 2^ 

lien founded on them. It was a queftion of great 

general importance. He was of Lord Maks-» 

FiELp's opinion in the cafe of Greeny. Farmer^ 

that a lien was eftablilhed by the general courfe 

and pradtice of the particular tvade; and if the 

jury thought that fuch was the general courfe anc| 

pradice of the trades they Qiould find for (he De^^ 

fendants. 

The jury found a verdift for the Defendants j 
thereby eftabliftiing the priaciple, Tb^t dyers havQ 
a lien for the balance of a general account* 

GarroWf Park^ and r- for the Plaintiff. 

The Attorney Gemrai afld Gibhs iox, tfec Pe-i 
^ads^nts^ 

%. 4 ^\^ 
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„, , Sir John Eawson and others t», 

July !•• « • • 

Weston and others. 

lift ^d'the^**' TPflis was an aftioa brought to recover tho 
W^^^^ *^««* * amount of a country bill of exchange for 500/., 
iicwfpapcr, ind drawn by one Vazie^ in favour of Stokoe, at fifty 
for the perfon days, on the Defendants, who were the partners of 

vhofoDndit,aDa ' . * 

u came fraa. thc SoutJiwafk bauk, and accepted bv them. 

dukntly by it, • . . ^ " 

this cniiiics thc The Plaintiffs were the members of the Richmond 

peribn difcouot- ,-.-,.>,. - - /-ii r*^i i « 

ingit to recover bank, m Yr>rkjhire ; where they reuded. They had 
AontbonafiiU difcounted thc bill in the ufual courfe of theit 
ircc9nhTwry' bufinefs, at Richmond, for a perfon who brought it 
koidl^r'becamc; to their ftiop, but who was unknown to them 3 but 
^oflcfcd of It* ^j^^ j^jjj j^^^ j^^^^ drawn in their neighbourhood, at 

NewcaftUj and they were perfeftly Acquainted with 
all the hands-writing of the feveral parties to it. 

The bill had been regularly indorfed by Siohot^ 
to a perfoi) of the name of Shears, who had alfq 
put his name on it. Shears loft it, or it was ftolea 
from him 5 but it was proved, thai he had adver-i 
tifed it immediately on its being loft. 

The names of Stokoe and Shears were on the 
back of the bill j and on its being difcounted, the 
perfon who difcounted, was dcfired to put his name 
on it ; he put the hame of John Warren on it j 
and no further inquiry was made by the Plaintiffs, 
^ho paid him the amount, deducing the difcounu 
The Defendants were indemnified by Shears* 
The? Attorney. General flatcd the grounds 
^.ipqa which the payment of the bill was tefifted.t 
yh^t |}C w^s in p6ire^9p of evidence to (hew 

tba| 
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that the bill was the property of Shears:^ by 
whom it had been loft : That Shears had advern 
tifed it, and fo given notice to have it flopped in 
payment : That though a perfon might pay a bill 
CO which he was a party, to one who had come dif- 
koneftly by it, by reafon of the perfonal liability 
attached to his name on the bill, — z banker, or any 
Other, fhould not d'lf count a bill for a perfon un- 
known, without uling diligence to inquire intj the 
circumftances, as well refpcding the bill as of the 
perfon who offered to dilcount it : That it was thc; 
lafual courfe of the banking trade, which he was 
prepared with evidence to (hew, that Vvheie a bill of 
the amount of the prefent was oiFered for difcount, 
never to do it, without making fuch inquiries; 
and that he would call feveral bankers to prove to 
fhat efFe6t, 

LordKENYON. I think the point in this cafe 
has been fettled by the cafe of Milkr v. Ra^^e^ in 
Burrow. If there was any fraud in the tronfadion, 
<>rif a bona fide confideration had not been paid for 
the bill by the Plaintiffs, to be fure they could not 
recover ; but to adopt the principle of the defence 
to the full extent ftated, would be at once to paralize- 
the circulation of allthe paper in the country, an4 
Vvith it all its commerce. The circumftancc of the bill 
having been loft, might have been material, if they 
could bring knowledge of that fad home to the Plain- 
tiffs. The Plaintiffs might orniight not have feen the 
fidvertifement ; and it would be going great lengtl^ 
\Q fay, that a banker was bouncj to make inquiry 

fpiicerninj 
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concerning every bill brought to him to difcount : ft 
would apply as well to a bill for lo/. as for 10,000/* 
With refpcft to the evidence offered of the iifage 
of other banking^houfes, I cannot adniit it : it 
depends on their mode of doing th^ir bufinefs, or 
on their funds. This could not afTed others who» 
aded on different principles, but with equal inte- 
grity. That which had been called the ufage of 
trade, depended on the different degree of confi- 
dence which different men poffeifed, and not on 
any fettled or regular rules. > 

The magnitude of the bill has been prelTed as a 
ground of fufpicion by the Defendants counfel : I 
do not feel it of fuch importance. A perfon going 
to the country, and having occafion to bring a funx 
of money, might prefer bringing it in that way 
rather than in money. I therefore fee no mifcon- 
du6k imputable to the Plaintiffs; but I think they 
are bound, under the circumflances of the cafe, ta 
prove the value adtually paid for it. 

The Plaintiffs proved the confideration paid fiar 
it, and had a verdid. 

GarroWy Gibhs^ and ^Efpinajfe fox the Plaintiffs. 
The Anomey Gmeraly Erskine^ Pari^ and Hq^ 
fo>'^ for the Defendants, 
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CASES 

AROVEDl AND RULED 

AT NISI PRIUS. 

ON THE 

HOME CIRCUIT. 



MAIDSTONE SUMMER ASSIZES, 1801. 
CORAM LORD KENYON. 

I 

JIlliott, Executor of Thompson, 
V, Rogers. 

. sscMPsiT for ufe and occupation of certain pre- ir there is »« 
""• mifles belonging to the teftator. Seed w^emife 

The Plaintiffproved, that the premifles belonged wordTna ' 
tp his teftator j and the occupation by the De- Ia"rd«m ft,*" 

lenaant. nuimain an «• 

The Defendant's counfel objeded to the form of 'i^cu J^i"^ "' 
the action^and contended. That the Plaintiff fliould 
be nonfuitedy as the tedator had demifed the pre« 
mifles by deed ; which they produced. 

It was read, and began, " Articles of agreement 

between — — Thompjbn (the teftator) and 

Rogers (the Defendant) ;" by which Thompfon 
agreed to l?t, and to make- a leafe lo the Letcnd- 
ant: and it was there fun her agreed, that the ex- 
penses fliould be borne between them. 
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Per Lord Ken yon. If there was a demifc by 
deed, the Plaintiff could certainly not maintain an 
aftion in the prefcnt form -, but this ?$not a leafe of 
the premiffes, it is only an agreement for a leafc. 
The Defendant does not hold under the dped i and 
the aftion is therefore maintainable. 

Verdia for the Plaintiff. 

jB.g/?, Serjt, Anji Marryal for the Pl^iptiff. 

Carrow and Lawes for the Defendant. 



Hartshorn et alt. Afligneesof 
^Vright, a Bankrupt, v. Slodden, 

ir a creditor ob- T^His was ah adion of trover, for a quantity of 

tains goods from J. t i r i c \ 

a iradt^r on the earthen - warc and glals, the property or the 

rupcybypr^ef- bankrupt, and claimed by his affignees, oa the 
n"^^it,TndTt (Iocs ground of the Defendant having become poffefled 

jioi appear to be r "^ i_ j r 

voiuntVriiydone, ot it by an undue prcterence. 
TrrTulkient^prJl T^e cafe v^as, That the bankrupt carried on thq 
dk^miy^hoid" bufinefs of.an earthen-ware and glals-fliop, in Can^ 
twfghTht mo. i^^rlury. He was indebted to the Defendant in a 
feTurlty rr?r'his ^"^^ ^^ I oo /. J and for that, (lie had taken a b.on(\ 
debt was not payable in Uarchy 1 8oi. 

due at the iime. « • •' ' 

On the 29th of November ^ 1800, fufpedting thq 
credit of the bankrupt, and that he was likely to 
fail, ihc prevailed on him to give her to tho 
amounr of 90/. in glafs and . earthen-ware, to. cover 
part of her debt ; but it was not in the way of her 
bufinefs to fell fuch articles, but for the purpofe of 
f overing her ^eb^. 

Oa 
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On the 6th of December foUowTng, the bankrupt 
was arrefted ; and, while in cuftody, executed a bill 
of fale of all his efFefts, to a creditor j^and thereby 
committed an a6l of bankruptcy''. He was liberated 
on executing a warrant of attorney, and then ab* ' 
fconded ; and foon after was declared a bankrupt. 

The counfel for the Plaintiff contended, That, 
from the circumftanccs of the bankrupt being ar- 
refteil fo foon after he had delivered the goods to the 
Defendant, and his then abfconding, there was fuffi- 
cient evidence to fliew, that, when he delivered the 
goods to the Defendant, he knew he could not (land ; 
and, of courfe, that this was fraudulent, as he muft 
have known that a bankruptcy was inevitable, and 
that the creditors would be defrauded ; but that the 
money, being not then due, put it out of doubt. 

Lord Kenyon faid. He had confiderable doubts 
on the cafe; there was no evidence of fraud, or of 
voluntary fraudulent preference. He had once 
been of opinion, that this would be deemed fraudu- 
lent ; but that he found himfelf prefled by the cafe 
of Mr. Payne the bookfeller (6. Term Reports^ 152.) 
in which the tranfadlion was fimilar to this, in which 
the Court of King's Bench held. That a creditor 
might fecure himfelf, as the Defendant had done 
here : that here, there was no evidence of 
any aft of bankruptcy committed, or in con- 
templation ; if, therefore, the cafe flood clear of 
the circumftance of the debt not being due when 
the goods were delivered to the Defendant, he 
much doubted whether he fliould not be bound to 
dircft the Jury to find for the Defendant ; but that 
circumftance formed ji new feature ia the cafe ; 

tliar. 
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that) he thought, diftinguilhed it from the decided 
cafe 5 and he (hould dired the jury to find for the 
Flaintiii ; but the Defendant (hould have liberty to 
move to fet it afide without cods. 

Verdia for the Plaintiff. 

GarroWj Befi, and ^EJpinaJfe^ for the Plaintiff. 

&hipherd and Harvey for the Defendant, 

In the next term the Court of Common Pleas 
was moved for a rule to (hew caufe. Why the verdift 
(hould not be let afide and a nonfuit entered ? which 
rule was afterwards made abfolute. 

Vid. xBo/.h Putt. 582* 
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SITTINGS AFTER TERM. 



George v. Peering ^ alt. Sheriff >r«^mi#rio. 
of Middlefex. ' 

THIS was an adlion of debt, on flat. 32 Geo. 11. Where inore 
. ^ than the fum al-' 

ch, 28. brought to recover the penahy given> for low^d byftatu:e 
taking above the fum allowed by the flatute from forabnii.boncf, 
the Plaintiff, on the taking a baiUbond. ch/iheriff wiio 

The cafe ftated on the part of the PlaintifT was, ho?fc,\« whS 
That a bailable writ having iffued againft the Plain- ficer'to whom" 
tiff, at the fuit of one Savill, marked for bail for aircacd,*botTr 
12/. 105., he was arretted under it, and carried Defendant wis* 
to the houfe of one Evans, who kept a lock-up bl?n^«rdicd, 
houfe: Evam was a Iheriff*5 officer, but not the ^^ISTJ"^'* 

officer ^'^' 
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bfficer who made the arreft; nor was the wirrahf 
diredled to him, btit to another offiCW : while the 
PhiintifF was in cuflbdy at Evans\ he entered intoi 
the bail-bond in queftion^ and paid Evans for it 
2 I, 12 s. 6 J. 

The Plaintiff proved the iflliing of the writ ; and 
Was pi^'|larihg ito ball the (Ikriff's 6fBcer wbo made 
the arreft, to prove tHe circumftances that took place 
at Evans's hoiife, and the payment ot the money td 
him for the bail-bond. 

It was objeifled that the warrant of" the Defend- 
ants to the officer Ihoukl be produced. 

It ^'^s anfwcied and contended by the PhintifF'i 
counfel, That he having been bi-oughtto ^vans*^ 
lioufe after having been arrcfted, the warrant was 
delivered to him, and kept by him after the bail- 
bond was entered intd» 

Lord Ken YON. The Plaintiff can proceea no 
further without the produdlion of the warrant; but 
J am of opinion; Th^t the adion is not maintain- 
able iihder the circumftances of the cafe. 

This is an aflion againft the flieriff for the mif- 
conduft of his officet*, who, under colour of his of- 
fice, has extorted from the Plaintiff a fum of mo- 
ney, for the charges of £l bail-bond ^ beyond the futii 
allowed by law. It might be luffieient to fay, that 
thcHieriff mutl be connefted wfith the afts of hiS 
bailiffj who miift appear to haVe been afting under 
his authority at the time of committing the ille^I 
aft J and that has not been done here, for the war* 
tant which gave the authority has hot been pVo- 
duced : but thiere is more in this cafe ; the (lieriflf 

hiuft 



%!lCttAELMAS TJEkM, 42 GEO. ill. 1861. ' 65 

itiuR. be made criminal by the aft of his officers^ tidt 
as officers generally, but as fuch in the partibular 
tafe in queftion j it muft appear that he had en- 
firufted them with his authority in the particiilai^ 
cafe in which they had abufed it ; ahd the detegatida 
6f that authority muft appear by his having in that 
(:afe direded his \^arrant to thiem. In this cafe, the 
extortion was committed by J^vahs ; but hd was not 
the officer to whom the warrant was diredked ; the 
houfeof.Evtf^lf was notthe (heriiTs gaol; nor was 
the Plaintift", white ther6, in the Iheriff's cuftody. 
Though Evans may be anfwerabie for his own ex- 
tortioli in another aftion, he cannot, by his aft, 
make the fheriff criminal in a cafe in which be was 
iieither entrufted not conterhed. 

The Pl.airitifF was nonfuite'd. 

Er/kine and Manley for the iPlaintiff. 

'Garrow and *Ej^inaffe for the Dtfendant^ 



I 



t)AwsON, Gent. v. Sir Robert 
Lawley^ Bart. 

A sstJMPsiT by the Plaintiff, who was ^n attorney, if ,n &tton^ \% 
to recover the amount of his bill, for bufmefs ^rfi^toaft f« 
•done in preparing ^ releafe. al^'rd*h« b«a 

Tlie Defendailt having been engaged ift aft arbi- t^m^t^thti, 
tration, the arbitrator had awarded, that he (hould ttaTts'^rtdfui, 
paya lumof 5/., and that he and the other party ^^^|^*^^^^^. 

iantca to <?arry tiie whole award, as ftr as rcljpcas tl» client, into effcft, though his immediate 
Imiinefs was to do b<it part of it. 

Vol. IV. F ' to 
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to the arbitration fliould execute to each other mtlr 
tual rdeafes. 

The Plaintiff -was not the regular attorney for thc^ 
Defendant, but had been employed by him to pay 
tiie 5 /. J and, on being fo employed^ he faid. That 
he would take care that Sir Robert Luwkj Ihguld 
' have no more trouble about the bufinefs; upoa 

which he was told by the Defendant to do theneedfuU 

Afterwards, difcovering thai, befide the payment; 
of the 5 /., the parties were to execute mutual re- 
leafes, he had prepared a releafe, purfuant to the 
Seward ; for which the Defendant refufed to pay/ 

It was contended by his counfel. That this was a 
fpecial retainer for one purpofe only, the paynaent of 
the 5 /. under the award : That the Plaintiff, not 
being the regular attorney of the Defendam, an ex* 
prefs order ought tq be proved to do the bufincfs in 
queftion, or he could not recover. 

Lord Ken YON faid. That that, as a general pofi- 
tion, rtvght be true 5 but that the Dfefendant, hav- 
ing given orders to the iPlaintifF to do what was 
needful, thereby authorized him to take fuch fteps as 
were diredled by the award to which the payment of 
the 5 /. immediately had relation ; and that the exe- 
cuting of mutual releafes being alfo part of the 
award, it came within tliefcope of his authority, and 
that the Plaintiff was entitled to recover. 

Verdia for the Plaintiff. 

Garrow and Marry at for the Plaintiff* 

JVi/«f^' for the Defendant. .^ 

DlCK-^ 
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Dickinson v. Shee. D,umur4, 

\ ssiTMPSiTfor fervant's wages. 

Plei of non-affumpfit as to all except 5/. 5 j., c«iied'by'th« 
andastothatfumatender. S^^J^tU 

To prove tie Plahitiff's cafe, his counfel called ::,f,-SVad 
a fervarit who bad lived in the Defendant's family. ^.iS^^^^tds 
She was examined, crdfs-examined, and proved the "heftmewin^is 
Tlaintitf*s fervice, fo as to entide him to recover. ^s c^e.^hr 

When the Plaintiff had finiflied his cafe, thcDe- v«»«Vorthe • 

' Defendant is not 

fendatrt's coanfel was proceeding to prove the ten- ^"n'^Vs^inchlcf 
der. A witnefs.was called, who failed in doing it^ but may put 

' o ' leading ques- 

fo that it became neceffary to call back the fervant tUn8,Mincrof8. 

'' cxaavinauon. 

who had been firft Called by the Plaintiff, to prove 
kht tender. 

Garroiv^ f6r the Defendant, was proceeding to 
'put this queftion as a leading one, '^ Did yoa not 
fee your mafter tender the PlaintiiFthe fum of 5/. 5^. 
on accotint of his wages ?" 

Mmgayy for the PlaintifF, objefted to this mode 
of examining the wirnefs, contending, that the wit- 
Befs having been examined, crofs-examined, and 
xjuitted,— by being brought back to be examined, to 
prove th& Defendant's plea, (he Ihould be examined 
as a witnefs called in chief to prove the iffue ; and 
that the queftion flioiTld not be put in that leading 
(bape. 

Lord Kenyon ruled, That the witnefs having 
been originally called by the PlaintifF, and examined 
as his witnefs, the privilege of the Defendant ro 

F 2^ ^ crois- 
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crofs examine, remained in every ftagc of the caufc, 
% and for every purpofe ; and that the queftion was 

therefore properly put by the Defendant's counfeL 
^adl^r whlr"^ To prove thc tender, the Defendant gave in 
the Plaintiff dif. evidence. That he and a friend had cone to the 

puteo thc qusm- . ^ 

turn, topro/c a chambcrs of the attorney for the Plaintiff, and faid, 
nej muft be that he was come to fettle with him the account of 
pioduccd*thocgh the Plaintiff: That he produced a paper, contain* 

it is not nccef- • n r t • i • » i % 

fary to prove ing a Itatement of the account, m which he made 

the balance 5/. 51. ; which he faid he was ready to 

' pay ; but he produced no money nor notes : The 

Plaintiff's attorney faid, He could not take that 

fum, as his client's demand was above HL 

Garrow^ for the Defendant, contended. That 
this was a fufficient tender, by the Plaintiff's at- 
torney having objedted to the quantum of the fum 
demanded ; relying upon the rule, that if, at the 
trial, the fum which the Defendant had propofed 
to give was found to be the right one, it dilpenicd 
with the neceffity of an adual produftion of the 
/noney. 

Lord Ken YON faid. That, when there was a 
difpute as to the amount of the demand, the Plainr 
tiff, by objedling to the quantum^ might difpenle 
with the tender of the aflual, or of any fpecific fum; 
there fhould, however, be an offer to pay, by pro- 
ducing the money, unlefs the Plaintiff difpenfed 
with the tender exprefsly, by faying, that the De- 
fendant need not produce the money, as he would 
not accept it; for, though' the Plaintiff might re- 
fufe the money at firft, if he faw it produced, he 
might b^ induced to accept of it. 

Verdid 
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Vcrdia for the Plaintiff. 

Mtngay and Humphreys for the Plaintiff. 

Garroiv for the Defendant, 

Vid. Douglas V- Patrick^ 3 Term Rep. 684. Blad 
V. Smifi^ Peake^ N. P. Caf. 88. j which latter caia 
feems rather contra* 



COTTERELL V. GRIFFITHS. 

•pHis was an adion on the cafe, againfl the De- where the 
fendant, for obltruaing the Pkintirs lights. fit^ft^igh^^ 
Plea of Not guilty. fewLg 

The Plaintiff proved, That he was pofTeffed of *hfDd>ndani^& 

ail ancient houfe, the windows of which looked into ^^'*^^ he takes 

away, and^opcnik 

the Defendant's garden : That the Defendant had ^" "»^i"t<^7"r*^*- 

•^ view iniothe gar- 

erefted a large palings which had completely dark- Jen, the Defend. 

° *^ '^ ^ r / , ant cannot juf- 

ened them ; and there refled his cafe. tify making aa 

erection to prc- 

The defence relied upon by the Defendant's vt^,.t the piain. 

. - tiff fo doing, 

counfel was. That the windows had never been if he thereby 

-_.-' renders the 

completely open, but haa had blinds laftened ta Plaintiff's houo? 
the window-frames, which prevented the Plaintiff before 
from feeing into th^ Defendant's garden, the blinds 
Hoping upwards, and only ferving for the admiffion 
of light : That the Plaintiff had thrown down thofe 
blinds, and thereby opened a finll and uninterrupted 
view over the Defendant's premifTes, and thereby 
deprived him of the privacy and retirement of his 
^den : That the Plaintiff having only a. qualified - 

F 3 right 
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right of enjoyment by. means of the blinds, coulcf 
not alter it to an uninterrupted view over the De- 
fendant's garden, to prejudice him in the enjoyment 
of it ; and that it was therefore lawful in him ta 
j*event the t^laintiflf from that mode of enjoyment, 
to which he was not entitled. 

LordKENYON aflced, if the pajing erefted by the 
Defendant, in the front of the window, had rcn- 
dered the rooms more dark than they were when the 
blinds only were up ? ' 

Being anfwered, that it did, his Lordftiip faid. 
That the Plaintiff was clearly entided to recover: 
That, to fuftain this aftion, a total privation of the 
light was not necefTary ; any thing which tended to^ 
deprive a perfon of the enjoyment of the light and 
air, in the fame quantity to which his houfe was en- 
titled as an ancient meffuage, entitled him to an 
adion : That here it was admitted, that, fince the 
credtion of the nuifance complained of,, he had 
not the fame quantity of light as before while the 
blinds remained, and that that was fuch a priva- 
tion as entitled him to recover in the aftion. 

It was urged for the Defendant, That one of the» 
windows affeAed by the eredion, was not an ancient 
one, but broke out by the Plaintiff in the wall 
which joined the Defendant's garden ; but, upon 
examination, it was faid , by a witnefe, to have been, 
broken open thirty years ago. 

Lord Kenyon faid^ That was fufficient : That, 
though a perfon could not break out windows, and 
give them then the privilege of ancient lights, in 
the cafe of V^fdell v. Ifilfon, before Lord Chie^ 
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Juft. Wi LMOTjhe had held, that if the windows were 
open twenty years, or, perhaps, left, that gave the 
owner of the houfe fuch a right, that they could not 
be obftruded ; and that had been fince confidered 
as the law on the fubjeft. 
Verdift for the Plaintiff. 
Garrow and Harrifon for the Plaintiff* 
Gibbs and Reader for the Defendant. 

Vid* the cafe of Lewis v. P/vVe?, Worcejler Suny 
mer Affizes, 1761, Coram Wilmot, Chief Juilicc. 
Efpin. Dig. N. P- 636. 



Wilson v. Page. 



December li« 



THIS was an adlion of trefpafs, for cutting turf, Wbcrc, !• tref- 
and digging fand, loam, and gravel, on Hamp- gravel, &c. oa 

n, J TT 1 thewafte,lhc 

ttead Heath. Defendant nufti- 

The Defendant juftified under a cuftom for the Hfage forti.e 

/. . , 1,1 1 r tenant of a par- 

tenants of a particular copyhold tenement parcel or ticuiar co»yhoid 
the manor dated in the plea, to cut turf and dig gravTC&crhe'^ 
fand, loam, and gravel, to be ufed and fpent on the iowcd"to gh e " 

«-A»%A»*«^»«. evidence of at 

tenement. general ufagc tg 

Iffue was joined on the cuftom ftated in the plea, ^c co^'?oidc)f 
The Plaintiff proved the trefpafs committed by 
the Defendant, and then clofed his'cafe. 

The Defendant then offered to call witnefles, to 
prove a general ufage for all the copyholders of the 
mangr at large, to cut turf, dig gravel, loairi, &c. 

F 4 but 
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but without being able to prove the particulai: ufage 
as to the tenement dated in the plea. 

Gibbs^ for the Plaintiff, pbjefted to this general 
evidence, and contended^ That the Defendant 
fhould be confined in his evidence to the proof of 
the particular ufage ftated in the plea; and ftiould 
not be permitted, to go into evidence applying to 
all the copyholders of the manor at large. 

It was anfwered by the defendant*s counfel, that 
evidence ot a general ufage going over the whole 
manor, neceflarily included that of a particular tenc- 
rnent parcel of the nianor ; and was therefore ^d-. 
miflible. 

Lord Ken YON ruled, That fuch general evidence 

i was inadmiffible: That the Defendant, having. 

pleaded a cuftoni confined to a particular tenement^, 

iiiould be bound by his plea^ ^nd confined to cvi^ 

dence of it only. His Lord Chip rejefted the evi* 

. ^ence ; and there was a verdid for the Plaintiff, 

Gibbs and Wooidiox the Plaintiff. 

^rjkine^ GarroWy and ^awes^ for the Defendant^ 



Dftimhtr j. 



ROLFE V. NORDEN^ 



whtfn a tender ASSUMPSIT for ufc and occupation, goods fold 

?n th!^w^*^ and delivered » with the common money-counts. 

IIT *" ^^ ** Plea to the whole declaration non-alTumpfit, ex* 

JTorfeit'thr' ^^P^ ^^^^ 5 '• ' ^^^ ^^ ^^ ^^^^ * tender, 

declaration isjof the fame term as that refers to the firft <**/ of tjie term, the Defendant Ifhall not 
l>e allowed to, ^roTe^the x^tt ia eyidenve, 99 tiers Ihouli have, been a /pecial incmorand»m of' 

ihj day. ■ . - • • 

■ Tbe 
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The adion was brought in Eqfier term, which 
iDegan on the 2 2d oijiprih 

The Plaintiff having proved his cafe, the De- 
fendant called a, witnefs to prove? the tender of the 
5 /• pleaded. 

This witnefs proved, that he was in company with 
the Plaintiff and the Defendant, on the 25th of 
jfj^rilj on which day the Defendant tendered 5 /. to 
the Plaintiff. 

It was then contended by the Plaintiff's counfel. 
That the evidence was inadmiflible as an anfvver to 
the Plain tifTs aftion 5 for that the declaration being 
entitled generally oi Eaffer term, it had relation to 
the firft day of term, the 22d, and, ofcourfe, the 
tender being on the 25th, was fubfequent to the ' 
CQq;imencement of the a(9;ion. 

It was anfwered by the Defendant's counfel. 
That the party (hould not he concluded by fiftion 
of law, which was introduced for the furtherance 
of juftice ; and that he (hould be at liberty to 
Ihew the true time when the writ was fued out, and 
that, in truth, the tender preceded it : That this 
had been fo fettled in a cafe in Burrow^ of Morris 
\.Pugh,[zBurr.\2^i.\ 

* Le Blanc, Juftice, faid, That he was of opi- 
nion, the Defendant was bound by the relation of the 
Declaration to the firft day pf the term, unlefs there 
was a fpecial memorandum of the day when it was 
filed or delivered : That if, in fad:, the writ was 

, « Lord Kenyon was abfent, from jllnefsy alinofl the whole of 
Ct^d fittings after this tero^^ 

fue4 
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fued out in term, and the tender was made in term, 
but prior to the commencement of the aftion, the 
Defendant ought to have taken out a fummons, and 
compelled the Plaintiff to have entitled his declara- 
tion according to the truth ; and then the Defend- 
ant's plea would apply to the time appearing on the 
face of the declaration. 

Erjkine, contra, ftrongly contended, That he had 
right, without taking fuch fteps, by producing the 
writ itfelf, to fhew the true time when it was fued 
out, 

Le Blanc, Jnftice, faid. He fliould admit it; 
but with liberty to the Plaintiff to move to let 
the verdidl: afide, in cafe the Defendant proved the 
tender and had a verdift. 

The Defendant, however, not being able to pra^ 
duce the writ, the Plaintiff had a verdid. 

Gihhs and Marryat for the Plaintiff. 

t^rskine and ^Efpinaffe for the Defendant. 



SITTINGS AFTER TERM AT GUILDHALL^ 
IN THE KING'S BENCH. 



December 14* 

A wltnefs can- 
not be crofs- 
examined as to 
what he fworc 
In an afHdavit, 
wnlt-fs the affi- 
davit is pro* 
'^uced. 



Sainthill ^, Bound. 

TPhi s was an aftion brought to try Whether certain 
goods taken in execution, under ajiidgmentj, 
cbnfefltd by one Le^y were the property of Lee or 
of the Plaintiff? 

A wit- 
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A witnefs was called and examined on the part 
of the Plaintiff. Gihbs, of counfel fw the Defend- 
ant, was proceeding to crofe-examine him as to 
what he bad formerly fworn in an aftdavit. 

Lord Kenyon interpofed, and a^ked. If the 
]Defendant had the affidavit in court, or an office- 
copy ? as it was ncceffary to have the affidavit to 
read, before the witnefs could be examined as to its 
contents. 

The affidavit not being in court, the witnefs was 
not crofs-examined to it ; and the Plaintiff' bad a 
vferdift. 

Erskine and — — — for the Plainfiffl 

The Attorney General and Gihhs for the Dc-* 
fendant. 



HULLE ^. HeIGHTMAN. 

THIS was a fpecial aftion on the cafe. • when the fob- 

• /I 1 rr^% i-ki • •/*»! • jcAs of a forclg* 

The declaration dated. That the Plamtmbemg country enter in- 
a failor, and the Defendant the mafter of a certain conformable to 
Dantjh fbip called the NeptunuSy That the Plaintiff" own country, 
hired himfelf as a failor on board the faid (hip, on \ ribfe^'icnt ^ 
a voyage from Altona to London^ and back again to trYvei^^Jch*"*' 
X)enmark: That it was furthef agreed between the ag^Voient to*" 
Plaintiff" and the Defendant, that in cafe the De- nofbe'^uforc"^ 
fendant Ihould not permit the Plaintiff" to return to 
Denmark in the faid (h?p, he woiJd pay him two 
months wages. The declaration then averred, that 
he had requefted 'him to permit him to return to 
Penmarky or to pay him the two months wages ; 

but 
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but that the Defendant had difmifled him at Lmt^ 
don, and had not paid him the two months wages, 
or any wages for the voyage from Altona to Londtmm 

There were the common cooots for work and 
. labour, &c. 

The Plaintiff and Defendant were fubjefts of 
Denmark, and the (hip Dani^ property. 

The fhip's articles, which were fettled by the laws 
of that country, were given in evidence; they were 
printed, and proved to be the eftablilhcd form of 
fuch contrads. 

By thofe articles, the captain is bound to bring back 
his crew to Denmark, under penally of life and limb. 
Bj? another article, it was further provided. That no 
failor (hould demand any money from the captain 
'while abroad i but that every one (hould content him- 
felf with the money received upon hand until the 
completion gf the voyage, to the fatisfaftion of the 
captain and his owners ; and until fuch time as the 
fliip and cargo fliall be fafely landed at Altona : and 
it was to be at all times in the option of the captain 
to give money to the failors, or not, when abroad y 
/ nor fhould it be lawful for any of them to demand 

a difcharge while abroad ; but each w?ia to be h^ld 
to complete his voyage, being bound to that effeft 
by fiibfcribing the articles. 

There was^ no claufe whatever In the articles by 
which two months wages were to be paid in cafq 
any of the failors were difmiffed in a foreign 
country, as the Plaintiff had declared. This being 
made as an objection by the Defendant's counfcl tq 
the Plaintiff's recovering to that ^niount. 
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Oiihs ftated. That he propofed to give in evi- 
dence a collateral agreement, by which the Defend-- 
ant promifed the Plaintiff, and the other Tailors, to 
give them two months wages, in cafe he difcharged 
them at a foreign port before they returned home. 

This was objefted to, as varying the written terms 
t)f contraft, under which the Plaintiff had agreed 
to (aiL 

Le Blanc, Juflice, faid, That the Plaintiff 
could Aot go into any luch evidence, as it con* 
iravened the laws of the country under which th» 
contrad was made ; the Defendant having bound 
himfelf, by the laws of that country, under a penalty 
to bring back the crew which failed with him. He 
therefore rejefted the evidence. 

GibbSi for the Plaintiff, then propofed to go into when faiiors 
evidence on the general counts, for work and la- dcJwrittcn ar- 
bour for the part of the voyage performed, from Iw'lr^/bTu^^^^ 
^hom to London. ^nhr^y. 

This was oppofed by the Defendant's counfel, on '|/;i^tii tTew- 
the grounds that, under the articles, the failors were ™"*» compels 

o ^ » them to leave 

prevented from making any demand for wages J^^J^'p.' ^j"^^ 
until their return to their own country, and the fpeciaiiy for the 

^ injury, and cart- 

voyage was completed. no^ go f«r work 

•^ ° .and labour. 

It was urged in reply to that, That the evidence 
went to prove that the captain had, by his own aft, 
put an end to the contraft, by compelling the men 
to leave the Ihip^ That he Ihould not therefore be 
allowed to avail himfelf of the articles which, by his 
own ad, he had broken ; nor feek to proted him* 
felf by a claufe in thofe articles which he himfelf 
had refcinded. 

Le 
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Whiter;. Taylor and SiMCofi^ 

T^His was an aftion of trefpafs and felfc imprifon- 
ment. 

The Defendant Taylor^ was a conftablc, 
, The circumftances of the cafe were thefe : — Th6 
PlaintiflT had hired a coach, which was driven by 
the Defendant Smicoe. Being diflatisfied with hi^ 
conduft and infoIence> he had got out of the 
coach, and, intending to punifli him, wifhed to 
take his number ; which he had taken hold of for 
that purpolc. The 'Defendant Simcod^ obferving 
his purpofe, violently drove aWay, leaving thd 
number in the PlaintifTs hand. 

The Plaintiff having gone to the watch-houfe td 
prefer bis complaint, the coachman was fent fof, 
when he charged the Plaintiff with having ftolen hi$ 
number. Taylor prefided ijx the waich-houfe ai 
the conftable; and on this complaint being made^ 
committed the Plaintiff lo the Cowilef. 

The counfel for Baylor relied on the cafe of 
Samuel v. PaynCy Dough and contended. That the 
charge having been regularly made before him, he 
Was juftified in committing the Plaintiff, 

Erjkiney for the Plaintiff, admitted. That if a 
conftable bona fide receives a charge, and commits 
the party charged, however unfounded the charge 
might be, no aftion was maintainable againft him : 
but he contended. That where he afted without a 
charge, without taking proper care, or ufidg a pro- 

pei;: 
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per degree of difcretion ; and where it appeared that ^ 

the charge was totally unfounded, that it was a tnat« 
ter to be leftto the jury, whether the committal Was 
hofui fidey or an improper exercife of the authority 
with which he was inverted i aiid which he can-* * 
ttoded had been the cafe here* 

L.E Blanc, Juftice. I think it is a matter of lavi^^ 

and not to be left to the jury. If no charge waa 

given, or a tfollufive one,, whereby the conftablo 

has made himCelf a party in opprcOing and com« 

mittingthe Plaintiff to prifoin, he Will be liable ^to 

4in adion; but that is matter of evidence. He mayi 

if he pleafes, ufe his own difcretion ^ dnd etercif^ 

hii own jtK^mtoY, on a charge made before hffn ; 

but if the Plaintiff caftndt mak« Out fuch a C^9 

K amonhts to collufion, or that makes (he cOn- 

ftd>ie a party to the wrong ; if t regular charge i^ 

made before him, be is warranted by law in commit-^ 

tmg the party charged : that was the cafe here, an^ 

in my opinion entitle the conftable to a vcrdift. A» 

to the hackney-coachman, he having made the) 

charge knowingly and without foundation, in con- 

fequence of which the PlaintifFhas been imprifoned, 

is guilty of a trefpafs ; and the Plaintiff is entitled 

to a verdift againft him. 

Verdidlfbr the Plaintiff againft Simcoe^ and foc 
the Defendant Taylor, 
. Erjkine and — ^— for the Plaintiff. 

G'lhhsy Parky and Gurney for the Defendant. 
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***"^* Wright v. Lawes. 



■r* JepnTc^ r|-ig,s ^jij J fpecial action on the cafe. 
oftbenshtto Thc Plaintiff, by his declaratioD, complained^ 

b not neceffary That fouF oiocs of Poft-vi'inc had bccn fcnt lo him 
Wdeihrercd at frooi L/mdoTi to larmoTitJiy where they had been re-' 
fUce of abodr ; ccived by his agent, and dehvered to the Defendant, 
tiiej have come to bc kept and warehoufed for him for a certain rc« 
^» a[^ti that'he ward to be paid by him to the Defendant, and to be 
ioJT^of afterwards delivered to him ; and then affigned a 
ji^iftjf » breach in thc non-delivery. 

There was a count in trover, and a general plea 
Df Not Guilty to the whole declaration. 

The cafe was. That the Plaintiff, who was a 
inanufadurer at Norwichy had, in the June pre- 
ceding, entered into an secernent with one Shevillj 
for thc pnrchafe of four pipes of Por/- wine ; one of 
which was to be paid for in money, to the amount 
of 75 /. ; and for the remainder, Shevill was to 
take goods in which the Plaintiff dealt. 

Shevill wrote up to his correfpondent in London^ 
a perfon of thc name of ParquJiarfon^ to fend the 
wine. He piirchafed it from Bamford^ Bruirij and 
Co. 5 and had the four pipes (hipped ; and, by the 
bill of lading,- configned them to the Plaintiff by a 
vefTel employed in the courfe of trade between Var- 
mouth and Lomion, 

When the wine^ arrived at Yarmonlh^ one Board* 

niatiy as the agent for the Plaintiff, received thc 

^ i«rincs 
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wines on his Account; but his oWn cellars not 
being large enough to hold them, he applied to 
xht Defendant ; who took them into his cellars, and 
was to be paid for thi warehoufe-room by the 
SPlaintiff. 

Two day^ after, the Plaintiff came over to Yar^ 
imouth from Norwich, where he lived ; went to the 
Defendant's cellars where the wines were depofited, 
tafted, and took famples of them. 

Whili the wines remained in the Defertdani's 
poffeflion, Banifard^ Bruin^ and Co. difcovering 
that FaYquharforiy to whom they had fold the wines, 
*wa§ a fwindler, and a man of no property ; they 
flopped the goods in the Defendant's pofleffion, by 
giving him an indemtiity; and the prifent a£l:ion 
was brought for th6 recovery of therft. 

irhe Defendant'scounfel ftited their defence to 
Idc, firft^ That-tbt Plaintiff was concerned in the 
|)utchafe of the wines by toUufioil with Sidvill and 
Farquharfon ', which being fraudulent, they con- 
tended, no property could pafs by the fale. idly. 
That the wines ba:ving been improperly obtained 
from theAi, they had a right to ftop them in 
Wanjitk. 

Upon ihe firft point madcj, Lord itENYoid ruled. 
That, as the wines had been improperly obtained 
from Bamfordy Bfuifiy and Co., it was incumbent 
tn tiifc Pkintiff to ihcw, that he had fairly pur- 
thafed the wines, by giving dear evidence of the 
"agreement with ShevilL 

The Plaintiff proved it clearly, and alfo the pay- 
ment of the 7 5/, for One pipe. 

Ga It 
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It wa3 CQiucndfld by the Defendant's qounfel, 
that this entitled the Plaintiif to th^tooc pipe only 
for which hf had paif}. 

Lord JCenyon faid. That it was an entire agree; 
ment ; and chat on proving the confideration paid for 
ODQ pip^, and the agreement for the remainder, 
he ihoqld hqldi that it gave the Plaintiff a tit|e tp 
the whole. 

Upon the fecond poipt, with refpect to Bamfordt 

Bruhh and Company'^ right to flop the wines in 

tranftPa^ the Defendant's counfcl relied. That thp 

.Plaintiff living at Norwich^ the ^goods muft bp 

deempdto be i« tranfitu until they arrived there ^ 

whereas here, they had arrive^ only at Yarmouth-^ 

-and h^ n^ver beei^ delivered at Norwich : that the 

ufual courfe was, to put them into lighters at Y(2rr 

KfBouth and forward them to Norwich -y fo that, until 

•tlieiF arrival there, they were m fra^u, and coul^ 

;be ftopped by the owners. 

For tite Plaintiff, it was anfwered, That the goods 
beiog fent by fea, if the coniignee was ready to re- 
ceive them when diicharged from, the (hip,, that w^s 
a delivery, at whatever period of their courfe of da- 
livery they were fo received : That the confignec 
l¥a25 not bound tp receive them a; his own door ; it 
might fuit his advantage to have them delivered at 
another place; but that here, as the wines were 
landed, there was a complete delivery ; an ad of 
ownpffhip ej^ercifed on them "by the Plaintiff, by 
taking famples, which, under the. authority of the 
^ cafe of S/ubey v. JJejzvard, 2 Hen. Black/. 504, vcft- 
ed a complete property in the Plaintiff* 

Lord 
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Lord Ken YON. There is no colour for faying 
that thefe goods were in tranfUu. I once faid, that^ 
to confer a property on tlie confignee, a corporal 
touch was neceflary. I wi(h the expreflion had ne- 
ver been ufed, as it fays too much ; but here, if a 
corporal touch was neceffary to confer a property on 
the confignee, it had taken place; but all that is 
neceffary is, that the. confignee exercife fonie aft of 
ownerlhip on the property configned to him; and be 
has done fo here : he has paid for the warehoufe- 
room ; he has tailed and taken f amples of the wines. 
But it is faid^ they have not reached the PlaintlfTs 
place of ^bodc> where they were to be ultimately 
delivered ; but I think there was a complete deli*» 
very at Yarmouth. If an action was brought *againft 
the PUintiff for the price of the wines, was not the 
delivery at Yarmouth fuch a delivery as would make 
him liable for goods fold and delivered ? I think it 
would : the confignee had then ceafed to have any 
further care of them ; he had delivered them to the 
PlaintifPs agent, according to the bill of lading ; 
his rcfponfibility was then at an end, and it was 
transferred to the Plaintiff. I am therefore of opi- 
nion, that the delivery was complete; and, of 
courfe, that there was no right in Barnford^ Bruin^ 
and Co., to Hop them in tranjitu. 

The Plaintiff confented to take a verdift for 75 !• 
only, on receiving an indemnity againft any a6tioa 
which Shevill might bring on the agent. 

The Jttorney General and ^Bfpnajje for the 
Plaintiff. 

i^tjktncy Gihbs^ and Park fox the Defendant. 

G 3 HocK» 
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HocKLEss et alt. v. Mitchell.. 

are fc'JeraUwn- 'T^HTS wos EI) aftion of tfcfpafe vi et armiSy brought? 
bHnga^n^^i^n'' by the Plaintiffs, .who were the joint owners of 
trhcrafeictfe a floop, called the Duke oi Cumberland, of Whlt^ 
cre^r/yt^iiiA*^^*. in Kenfy to recover damages againft the. 
TC^d« the^'malr- D^fendknt, who was a lieutenant in his. Majefty's 
^itneftTn^gua "^^'V^* ^f ^^e cuttiHg away and dcftroying the fail^- 
hii^^fo"tKrhe^'' ^^^ "gging ^f ^^^^ Plaintiffs floop. 
might be liable The Defendant pleaded a iuftificauop, that he. 

for negligence i: • ^ 

over to the was, at the time of the trefpals committed, com- 
mander of his Majefty's gun-brig uit Boxer<^ then 
lying at anchor in the river Thames y that the floop 
flated in the declaration, was failing down th^ river,/ 
vinder the direftion and guidance of the Plaintiffs, 
fervants, who fo negligently and qarelefsly fleered and 
direfted her, that iQie ran foul of the gun-brig, and 
became entangled vyith lier ; \yherefore, in order to, 
extricate her, andforherprefcrvation, he neceffarily 
ciK the. fails and rigging ; which were the tre{paffes^ 
in the declaration mcqiioned 

The Plaintiff new afligned, That the injury was 
exceffive, and not neceflary for the purpofes juftified, 
*in the plea». 

Plea of not guilty to the new afiignment;. 

The firft witnefs called by the Plaintiff was the> 
feiling-mafter, who had the command of the flooj>. 
at the time of th^ injury. 

'^He was objeded to by die Defendant's counfcl,. 
^ inadmiffiblc without a releafe,^ 

A rq- 
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A releafe was produced ; but it Was executed by 
one of the Plaintiffs only. 

It was for this objedled to, as it ought to have 
been executed by all the Plaintiffs on the record, 
who were the joint owners of the faid floop, and 
who had fuftained the injury. 

Lord Kenyon ruled, That it was. fufficient if 
tlie releafe was executed by one; for that, if an 
adion was brought againft the witnefs for negledl 
of his.duty, in cafe the Plaintiffs did not recover in 
the prefent adion, it would be a joint aftion ; m 
which cafe, a releafe by one would fc^ pleadable in 
bar to the joint aftion. 

The witnefs was then examined. 
While the Plaintiff was proceeding with his evi- 
dence on the cafe. Lord Kenyon faid. That, as the ^ 
iffue Hood on the new aflSgnment, it was not fuffi- 
cient for the Plaintiffs merely to (hew the damage 
done, it was incumbent on them alfo to (hew, that 
it was done wantonly and unneceffarily : That, 
whatever mifchief hiight have been fuftained, if it was '^" 

done under the fair impreflion and belief that it was 
neceffary for the fafety of the Defendant's (hip, he 
would not fcan (bme little excefs too clofely, but 
would expeft clear excefs and unneceffary injury to 
be proved. 

Many witneffes were examined on both (ides. 
The jury found a verdift for the Plaintiff. 
Erskifiey Park J and ^Efpinajfey for the Plaintiff* 
The Attorney General and Jervis for the De- 
fe^dantt 

Q 4 . Roberts 
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DtctfiAurtu Roberts et alt. v. Eddington. 

The SoondLift, ^His wa5 an action on a charter-party, by which 

€*ntaiuing the *it^>i *<' •> 

•ccomit of the thc Defendant chartered his (hip to the Plaintiffs* 

•rrivaloffliipt r t t n « >• 

thcrc,is not eri- engaged CO go on a voyage from London to Si Peter/' 

denceofthat j ^^ .^. , ^ r j , , • 

fid. bj^rg* and pnn^ home a cargo of deals on their ac- 

count : dangers of the fca and reltraints of princes 
only excepted, in the coramon form.- 

The (hip had no? proceeded to 5/. Feierjburg^ 
The defence relied upon by th^ Defendant's 
counfel, was, that the fhip, in the cqurfe of -bei; 
voyage, had met with ftorms and bad weather, 
which ha^ forced her into Dantzic vS^px (he had 
paired the Sound \ apd that, during hpr ftay thcre^ 
the Rtiffi^in embargo, had been laid on ; fo that, 
if the veflel had proceeded to Peterjbuxg^ the cap- 
tain, and crew muft have gone in^o flavcry. 

The Plaintiffs impptpd the failure of the voy^gfj 
tp.n^ligcnceand mifconduft or^ the par/ of the De*. 
fendant ; and propofed to give in evide;icc what is 
tefmed the Sound Lift and the Peteijburg Vi^-t 
vhjch are documents tranfmitted by the Briti(h cqxk: 
{\x\% abroad at thofe different places tp the merchants 
at home, which are publicly hung up at Batfpn^% 
coffee-houfc, for the infpe^^tipjj of the public* and 
which ftafe the arrival of the c^flferem (hips \i tbofc 
places*: By this evidence, t^ Plainx^ffs propofec^ to* 
prove, that other (hips which had. failed in the fame 
fleet with the Defendant's (hip, and fomc even long 
fftCTi h^i paffed the S^ifudy and arrived iafe at Pe^ 

terjburg^ 
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Urjhungj and \a^ ^terwar-ds returned iafely with a 
cargo. 

Lord Kehyon. Tbefe lifls cannot be received 
in evidence ; they are not; bottomedln that, without 
which the fafts whkh' they are offered to prove can. 
aot be legally eftabliftied befo^-e a jury ; namely^ 
th^ are mere reprefentations, and not upon oath y 
and arte therefore inadmiffible. 

The Attorney General and Burrough for the 
Plaintiffs, 

£rskinef Parky and Wood^ for the Defendant. 



EVAXS V. DaUMMOND^ ^''^s. 

Assumpsit for goods fold and delivered. Ja°ntVwhafo * 

Plea of non^aOumpnt. — t\hT 

The aftion wa? brought to recover the value of a fj;"^; fJi!^^ 
large quantity of hops. The PlainrifF charged the I^^J'fi^Sij;/;^^ 
Defendant, in the charafter of a partner with one oP?hr*rofitl*^^ 
Combrune^ who had become a bankrupt, and whq J^^^^J^^^^^** 
Ixad carried on the bufinefs of a brewer, under the '>«*pa"»fn m 

which cafe; he 

faxa <£ Cgmhrune and Company-j the Plaintiff con- ^/Ubeiiabic, 
tenc^ing that the Defendant bad coaftitutcd part of juaiiy ceafed to 

^^ * be a partner, 

that firm. unlcfshchas 

,-^. «, . .-^ 1 , , . 1 /» given notice of 

The Pbimtiff proc^oed th^ articles of partner- hi? quitting the 
fihip, dated in the year lySy^ between the Defend- 
ant,^ Comhrune 2txA one B^lh f<I>r ayrrying ofi th|^ 
tm&aels of. hrew^r^s aod^ by. a daviic inthiacdQed, 

.th» 
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the particular attendance and attention of Drum-* 
mond to the bulinefs was to be difpenfed with j fi> 
that he was virtually but a dormant partner. 

In 1 792 Bell quitted the partnerfliip. 

Erskmcy For the Defendant, dated his defence to 
be, That the deh;iand of Evans ^ the Plaintiff in this 
aftion, commenced on the 5th oiO^lober^ \ 799, and 
. ended in the OSioier following of the year 1 800 : 
Thar, in faft, the Defendant Drttmmond had ac- 
tually quitted all concern with the partnerQ^p on the 
10th oi March y 1796 ; fo that, at the time of the 
goods being furnifhed, he had no manner of con- 
cern with it. He then contended, that, as Drum^ 
mond ^2^ a partner never vifible in the concern, that 
it was not neceflfary to give public notice of the time 
when he ceafed to be actually fo ; but that he was 
not chargeable from the time when the partnerfliip 
was put an end to. 

Lord Ken YON afked, If Drummond^ the De- 
fendant, was ever known to be a partner ? He added, 
that it was incumbent on the Plaintiff to (hew that 
Drummofid W2is ever known publicly in the partner- 
fliip ; as there mufl he fome publicity of his fituarion, 
to which the Plaintiff might be prefumed to iruft, 
otherwife he could only be charged during the time 
he was aciually a partner, and was receiving tha. 
emoluments and profits of the bufinefs. 

The Plaintiff then called a witnefs who had dealt 
with Combrune and Co. He was a&ed, W^^t 
whom he conceived he was dealing ? 
' This queftion was objefted to ; and Lord K£N«> 
"Von held^ that it could not be aiked. 

1^ 
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He was then afked, If he bad ever heard Com'* 
hrune lay that Drummond was his partner. 

This queftion was objeAed to ; but Lard Ken- 
yon faid. That it might beafked; for there being 
a private agreement between Combf une and Drum' 
mondior a paFtnerQiip, Combrune had a right to 
reprefcnt to the world who was his parmer^ and to 
charge him accordingly. 

A witnefs was then called, who faid. That abouc 
three years ago, in the year 1798, Combrune hzd 
confulted him; and told him, That Drummond 
was difcontented with the bufinefs, and wiflied to 
break up the trade, and go into the table • beer 
brewery. 

Erskine contended. That whatever might be the 
' effcdt of thele declarations of Combrune^ if made 
during the parmerftiip, yet being made after the 
partnerlhip had aftually ceafed, they could not bind 
him ; but not receiving the afient of the Lx)rd 
Chief Juftice to that diftindion, he proceeded with 
his defence. 

He dated. That a bill in equity having been filed if two partner 

. , , ^ gi*e a jo-nt bill 

agamft the Plaintiff, he had, in his anfwer, ad- of "change for 
mitted. That from the 18th day or jipnl i8oc, he mand, and, 

, J when the Sill 

iiad known that Drummond was not a partner with becomes due, the 

r> 1 f-i 1 • 1 r 1 J holder rakes I he 

i^ombrune. From that time, therefore, he contend- fcparate wii of 
cd, that there was no colour for charging the Dc- dila^'hlrgcd.''*^' * 
fendant i That the whole demand: of the Plaintiff ' 
ihouM be therefore divided into two parts ; the one 
prior to the i&h of jlprii'itco, and the other fub- 
fcqucnt : That that fubftqueijt to the i8th oi Aprils 
fQuld not be charged to the Defendant's account^ 
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behaving, from that period, ceafed to have tnj 
concern with the bufinefs, with the full knowledge 
ot the Plaintiff. As to that part of the demand pre^ 
ceding the i8th of jiprily it amounted to 753 A for 
hops fold in November and December 1799. Thefe 
lieihoiild lliew were paid for; and for that pur* 
fx>fe be produced a bill of excb^ge for that 
amount, dated in March 1800, at two n»>atbs^ 
which he dated had been paid. 

The Plaintiff's counfel admitted the bill, but 
Rented that it bad been paid. They ifaited the tranf- 
adion to he, that when it became due, which waa 
in May 9 it had been renewed by another bill for the 
fame amount^ by Combrune. 

Vtx Lord Kbkyok. ft it to be endured, that 
when partners have given their acceptance, and 
where perhaps one of two partners has made pn> 
vifion for the bill, that the holder fliall take the fole 
biU of the other p^tner, and yet hold both liable ? 
I am of opinion,. That when the holder diufts to de 
fo, he difcharges the other partner. Here the 
Plaintiff has taken the lull of Combrime^ after he 
admits, that he was informed that Drummoud had 
nothing to db with the concern. It is a reliance 
on the fole fecurity of Cembrune^ and difcharges thft 
Defendant, 

Vcrdia for the Defendant. 

The AJtomey Generaly Park, and Woed for thb 
Platiitiff. 

Ef9kinty Gibbsi and tVahw for the DefendaBV 



CAS^ 



CAS E S 

ARGUED AND JRULED 

AT NISI PR I US, 

IN THE 

KING^S BENCH, 

HILARY TERM, 42 GEORGE IH. 



SECOND SITTING IN TERM. 



Hayward v. Hague, Gent. 

TpHis was an aftion of debt, for goods fold and a letter de* 

aeil VCrea. nwnt ot a debt. 

There was a plea of a tender, and a replication of fendamt^^^e, 

» fubfequent demand and refbfal, upon which, iflue *SfJe''r7s*'^^ " 

was joined. ^ rerandTho'if 

The amount of thedemand was not difputed* ^ffideni'^cvi.* 

The Plaintiff proved a demand in the month of •^Jf"?*' ^° s?^^^ 

* the jury of de- 

Augufi^ and feveral fubfequent applications for pay- |J?"^ j" ^|?*^ 

ment. * <{'Xtui demand 

and refufal 

The bill was filed againft the Defendant, to a pica of 

^ . tender. 

on the 17th of November. Tlie lafl: applica- 
tion for payment was by letter, dated the 14 th 
of Novetnber ; whic)i was fubfequent to the tender 
which the Defe':dant had made : and the queflion 

turned 
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turned updn^ Whether this demand of payment oik 
the 14th had been legal or not ? 

To this effeft the evidence was. That the Plain-i' 
tifTs attorney had (ent 2i letter to the houfe of the 
Defendant, demanding the money; and at the 
fame thue, complaining of his repeated breaches of 
promife to pay, and threatening to proceed againft 
him. This was proved to have been delivered to ^ 
clerk, at the houfe of the Defendant ; who brought 
in the letfer, and returned with ananlwer. That it 
Ihould be fettled. 

No tlotice however being taken of it for thretf 
days, the bill was filed. 

" Parkf for the Defendant objeftcd. That ttis 
evidence did not fupport the ilTiie': That it was 
neceffary to prove either an adliial and perfonal de- 
mand^ or an aftual delivery of the letter contain* 
ing it, to the Defendant' himfelf 5 neither of which 
liad ih this cafe been idone 5 and that there was, 
therefore, no evidence of a demand and refufal fub-» 
ftquent to the tender^ 

L(AWR£NCE, Juftice^ faid, That there was fufK- 
cient evidence of the delivery of the letter at the 
Defendant's houfe, containing a demand; and an 
anfwer coming out» that the demand fliould be 
fettled, muft be prcfumed ro have come from the 
Defendant himfelf ; and that the evidence was fuf- 
ficient to go to tht jury to fupport the iflTue; 

The Plaintiff h id a verdift. 

Erjkine and ^Efpnafft for the FiaintifE 

Bark for the Defendanti 

Grimaldi 
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Grimaldi V. White, 



Assumpsit for work and labour. * JLU^TJa^Jd. 

The Defendant paid /. into court; find "i*^^"*i^^^ 

to a Tpecimca 
exhibited, aiwl^ 

The aftion was brought by the Plaintiff, who was ^^^^12'^<& 
a miniature-painter, to recover the vak'ie of feveral infmorpcrfonxi. 

* ^ a nee, the party 

piaures painted by him for the Defendant. c*nnot, b an 

* * ' ...... aftion for goods 

It was proved, That the Plaintiff painted minia- fold, fet up the 

r !•«• /• 1- I'll* inferiority of it 

tures or different fizes ; accordina to which the prices to the fpccimcm 
varied. Specimens were hung up in his apartment, mumed it, and 
numbered 5 and the prices put oppofite to the num* ibinded the eon- 
ber. The price oppofite to No. 8, was fifteen 



pleaded non-njfumfjit. 



guineas ; which number the Defendant had had. 

The piftures had been fent home ; and the De- 
fendant, at the time, objected to the execution, as 
being inferior to the fpecimen exhibited by the 
Plaintiff; but he had not returned them. 

The defence, upon which it was intended to 
rely, was this inferiority of execution, and of courfe 
of value ; and the Defendant's counfel were pro- 
ceeding to call witneffes, who were judges, and 
who had feen the pictures, to prove, that at fifteen 
guineas they were infinitely overcharged ; and to 
afcertain what was the real value. 

This was objeded to by the Plaintiff's counfel. 

Lawrence, Juftice. In this cafe it is in evi- 
dence, that the charges of the Plaintiff are regu- 
lated by the different fizes of the piaures, which 
he exhibits as ipccimens of Jhis ^t^ and for which 
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he charges the different fuins fet oppofite to the 
numbers. It is proved, that he has delivered fevc- 
ral pidtures ito the Defend^mt of the ll^e which he 
ordered ; and which the Defendant received, and 
has not returned. The Defendant rtlies on the cir- 
cumftances, that they are of an eHecutien very iii- 
ferior to the fpecinxens exhibited^ and which the 
Plaintiff* undertook to paint conformaUe to. 
Where an artift exhibits fpecitnend of his art and 
ikill as a paititer, and affixes a certain price to theiti» 
if a peffon is ifiduced to order a pifture from an 
approbation of fuch fpecimens^ ^nd tha execution 
of ity when delivered, is inferior to the fpecimen 
exhibited, he has a right to refufe to receive it^ or 
return it, as^ot being conformable to that p^rfo/mr 
. ance which the painter undertook to elcecute : but 
if he means to avail himfelf of that objeAiod, he 
muft return the piduresj he mufl refbind the cori*^ 
traft totally. Having received it under a fpecifit 
contra^, he muft either abide by it, or refcind k 
in MOf by returning the thing fold j but he can- 
not keep the article received under fuch a fpecific 
contract, and for a certain price, and pay for it at 
kfs price than that charged by the contraft. 
The Plaintiff' had a verdift for the full charge. 
Gihifs and Reader for the Plaintiffl 
Mrskine and Burrwgh for the Defendant* 



Fores 



I 
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Fores «). Johnes^ Efq, 



^Hts was an afttoh of aflumpfit, for goods fold ^J^foreToler 
and deli vt red. thcTaiucof 

prints of aa ob- 

rlca of nOn-qffurhpftP. ^C"«» jramoral, 

^*f i^ ^ or libellous tea* 

The Plaintiff was a printfeller in Piccadilly i and Jenpy. 
the a^dibh was brought to recover the val^e of a 
^Dihtity of caricature prints, fold by him to the 
DefendiBiBt. 

The order, as proved to have bee^ given by the 
Defendant to the Plaintiff^ was, ^* For all the cari- 
tature prints th^t had ever been publifhed/^ Under 
this order, the piints in quieftion had been fent to 
the Defendant's houfe in tf^ales. 

The Defendant refufed to receive them> on the 
^o«nd, that the c^iledion contained feveral print|$ 
«f pbfcene and imhioral fubjieds ; exclufive of fc* 
Veral beirxg duplicates. 

The Plaintiifs COuftfel contended, That the order 
W^as ge'netaland comprebenfive, without any excep- 
tion as to the fubjedtj and that the Plaintiff, there- 
fore, having fent prints of evefy defcription, was 
^entitled to be paid for them. 

P^ Lawren'ce, Juftice. For prints, whofe 
t>bjefts are general fatire or ridicule of prevailing 
fisifliiohs or mantiers, I think the Plaintiff may re- 
cover ; but I cannot permit him to dp fo for fuch 
whofe tendency is immoral or obfcene ; nor for (uch 
as are libels on ipdividuah, and for whjch the Plain- 

VoL.IV. H ' tiff 



n 
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tiff might have been readcred criminally anfwcT* 
able for a libel. 

The caufe was referred. 

Erskincj Park^ and Dampier for the Plaintiff. 

The Aitorney General for the Defendant. 



SITTINGS AFTER TERM AT GUILDHALL. 



Marsh v. Robinson. 

A Perfon who T^His was an adion of affumpfit, on a policy of in- 
Tstc owne"oT furancc on the (hip Sfecuhiion, from Ipfwlch to 

t7.l^tT:^ Chejier^ 

We^^the' • Lofs by capture. 

^I'SnarolfJf* '^^^ defence was. That the intcrcft was not truly 

the rcgiftcr from avcrrcd to bc the Plaintiff*s. 

thcCuftom- A* rt 1 • 

houfe is conda- xhc DOHcy was effeCted m the names oi Elizabeth 

fivecTidenceof , ^ 1 rT r»-i «• 

owncrihip. Marjh and Son. The adtion was brought in the 
name of the Son only ; and the firll objedion arofe 
on the face of the policy itfelf. 

It appeared, however^ by the pleadings, that there 
was ail averment in the declaration, that, the Plaintiff 
was folely interefted. 

Le Blanc, Juftice, was of opinion, That this 
Averment let the Plaintiff in to prov^a fole intereft 
in himfelf, notwithftanding the policy bore the 
joint names of two. 

To prove the fole ownerflrip in the Plaintiff, his 
counf^l relied on the evidence of the captain, who- 

• had 
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had been examined on interrogatories, in confc* 
quence of his being abfent from the kingdom* 
The evidence Was to this effeft : *« That he was re- 
cdtfithended to the Plaihtiff by one Lacy ; l)aving 
Ije^n irnlcnown tb him before that time : That the 
PlarntifT verbally gave him inflrudions to go on 
l3oard the thip and take the command of her, to 
pay the Teamen, and to draw bills on him for the 
iifeattdon the account of the (hip/' 

It wasbbjeftcd by the Defendant's counfel : That 
'this evidence was infufficient to eftablifli the faft of 
t)wner{hip in the PlaintiSi a) ifhe adts Ipoken to 
\rj the 'Plaintiflf*s evidence were fuch as might be 
^one by the agenr or broker for the (hip, and 
i)rovctl no abfolute adt of ownerflhip whatever. 

Biit Mr. Juftice Le Blanc was of opinion. That 
thefe afts were frmafam evidence of fole owner- 
ihip, fufficient to call On the Defendant to prove, 
'that the dwnerftiip was not fole, as the Plaintiff 
repre(emed. 

The Def(g?ndant*s coimfel ilated, That the evi- 
dence iie had to offer was that of the regiftry from 
the cuftomhoufe ; by which it would appear, that, 
Qn the 31ft of QSoher^ 1800, when the infurancc 
was tnade, the (liip flood regiftered at the cuftom- 
houfe as belonging to Cummins^ M^MaJler^ and Co. 5 
and fhat there was no change in the regiftry till 
March ^ 1801,^ when the prefent one to the Plaintiff 
was made. 

Per Le Blanc, Juftice. I think this conclu-: 
five evidence. By Lord Laverpoofs aft, GeoMh 
where there is any change in the ownerfhip, there 

H z muft 
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muft be Sin indorfetnent 00 the certificate of ftS 
^ry, accompiariied by the oath of the partiejw. Id 
the cafe of Camden v. Ander^i (.5 T^m Rtf^ 709O 
one of the perlbns, who was part owner, was held 
HOC to have aa tnfurable intereft for want of the 
regifter. That^ therefore^ is the legal evidence of 
owncribip ; ^nd as it appears in this cafe, that at the 
time of the underwritrng the pdky, the Plaintiff 
was not an owner ftanding in the regiftry, I think 
he had not an infurable intereft, and mud be called. 

ErJ:in€^ Adam^ and Gihhs for the FlaintifT. 

Carraw and Park for the Defendant. 



Mathews v. Haigh* 

n«e»?fe«iicedf Assviipsitfor monev lent and adwnced, with 

« fuit in a p«r» XjL 

i«cttUrtenn pre- thc commbii ifloney counts* 

cedlngy in Ay be 

proTcdbypro- The dcfenc^ wis. That the Plwntiff had takei^ 
ciaration, tho' acccptanccs of the Defendant's in difcharge of hia 
d^com^en^ debt, wliich wcre not due at the titne of the action, 
nvato e uit. ^ ^^^ .^ equity had been filed, which had dcr 

kyed the trial of the caufe. 

It became material to afceitain the tinie when the 
Caufe was commenced. 

• The fuit was by original, and the record was of 
the Hilafjy term, iflue having been joined in it. 
It was aflerted by the Defendant's counfel^ Thiat 
the fuit was commenced, as of Eafier Term pre- 
ceding* ? 

They were not prepared wkh any copy of the 
Writ, which had been fued out^ bat produced the 

* — declaraiioa 
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declamioD whicili had beta delivtwd in jiprih 
i8oT. 

This was objeftcd to by the Plaiat HTs counfd; 
who contended, That the commencf^ment of th6 
fuft could only be proved by the pwdudion of th^ 
writ itfelf, or of an «£ee copy of £r. That every 
cafe muft be proved by appropriate evidence ; the 
fujng owt 9f the wf« was the cotnnoenccment off the 
fuit, and of courfe that conTimencement could be 
proved by the writ itfelf only, and not by tlie 
declaration, which was a fubfcquent ftep in tha 
caufc* 

It was anfwere^ by Gihhsif for the Defendant^ 
That he did not ofiEbr the declaration as evidence of 
the comnfiencemenc of the fuit ; but he contendeclj^ 
That it was evidence of a fubfiftihg fuit at the time 
of uriiich it was entitled, k being a proceeding in a 
caufe which mud be prefumed to have been then 
C(mirmenced. 

Le Rlanc, Jufticen faid,, That it was not the 
legal evidence of the commencement of the fuit,, 
nor copld it be admitted for that purpofe» the pro- 
diiidion of the writ ^ng the legal evidence ta 
afcertain that time s but he was of opinion. That 
kwas evidence to eftablilh the fa<9: of anexifting 
fuit at the time of its being delivered. 

The Attorney General sdid Lawes for the PlaintifT. 

'Gibh and l4ittkdale for the Defendant* 



ip^ 



7H6 ^^f<^ 10 tbe icing's Bench not being concluded 
9t <t}3Le coimneAcement of the circuiff they ftpo4 over 
Wttil the week prior to £afier term. 
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In the cQurfe of the vacation Lori Kenton, Chief 
Juftice» died at Bath. He was fucceeded by the Attorney 
General, Sir Edward Lawy who* oahis appointment, was, 
created a Peer^ by t^e tit^e of Lord J^LL^ifBORouGH. 



jtfriin. Mawson V. Hartsink andothers^ 

wfc*;!:** p?^"^» A ssuMPsiT againftr the Defendants, on twi>, billfr 

IS called to im- £x ^ . . . * 

fieach the credit of cxchancc bv tHc Plaiptiff, as indprfe^. <^f the 
galled before. Defendants, who had been partners in a bapl^, galled 

what (hall be mr n - rt 7 ' 

evidence. Uthe Security Bank. 

One o£ the Defendants, "Bhyfaiu let judgment: 
go by default; the two. others pleaded bonkruptcyj, 
having obtained their certificates^ 

Their certificates were itppeached, on the ground^^ 
of the two Defendants having, been guilty of con- 
cealment : having lofl money by gaming ip the 
fiocks : and that money had been given to induce 
creditors to fign their certificates. 

The fads, upon the part of the Plaintiff in inv 
peaching the certificate, were proved by a witnefs 
of the name of Stanley Leaihes, 

The Defendants propofed to impeach the credit 
\ €>f this witnefs, as a perfon of infainous charader, 

^ ^d .not entitled to ci:edit« 

The fird witnefe was a perfon of tJiQ ijame qfF. 
Beeves, the chief clerk of the office at Bowjlreet^ 

He was asked as to his knowledge of Zeatkes; 
and whether he would believe hini on his oath ? 
' ^e faid, he had bqin before the jufiices at Baw^ 
, / Jfreefi^ 
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ftreet ; and from what paffcd there, he thought hiia 
a pcrfon whom he Ihoiild be very unwilling to be- 
lieve. . 

Lord Ellenborough interfered, and faid^ He 
could not hold this to be* evidence. The tranfac^ 
tion was ex parte ; it was upon a partial addudion 
of evidence on a charge againil him at a public 
office, from whence he had received an unfevour- 
able opinion of Leathes^ from a ftory told without 
an oath, if the witncfs derived his information 
from any particular fource, falling within his own 
knowledge^ it might be gthcrwile^ 
' Qarrow then afkcd. Whether, in confcquence of 
what pafled at the public office, he had made par- 
ticular enquiries as to the witnefs^s genera,! charac* 
ter? 

Lord Ellenborough. . That cannot be evi- 
dence. That information muft be from perfons not 
on their oaths ; perhaps not credible. If this was al- 
lowed, when it was known that awitnefs was likely ta 
be called, it would be poffible for theoppofite party . 
to fend round ta perfons who had prejudices againft 
lii«n, and from thence to form an opinion, which 
was afterwards to be told in court, to deftroy hi& 
credit^ 

Garrow then put his queftion in this way: 
^« Have you the means of knowing what the gene- 
ral charader of this witnefs was ? and from fuch 
knowledge of his general charafter^ would y w be- 
lieve him on his oath ?** 

Lord EtLEKBORiiupn faid, The queftion might 

\)^ put in that way, as it would t^en be open for 

H4 ^^ 



««: CASKS AT KISf KtlUS, 

the dpjJofite fide to aik, as to the mcaos of knowitog 
thfi witnefs's chai^ader ; fo that it could be judg^ 
of what degree of credit was due to the afleruon,. 
froih the means, that the witnefs then caHed, had. of 
informing himfelf and forming his judgment* 

Verdia for the Plaintiff. 

Erjkim and -^— — for the Plaintiff. 
. Garrow and Wc^rr^n fpi: tjh^ Defendants,, 



Mmta 



Garratt et /i//.Afligne€s of Sadler^ 
a Bankrupt^ v. Sk TttEO?HiLU» 

BlDI)UL?H. 

4 

Thopgiiacom. •T^His was an adion of trover, brought by the 

roptcy may be Plamtiffs, as the affignecs of one Saakr^ a baiwc- 

^aforoHhc pc- rupr, againft the Defendant,, who wasflheriffof fPar*. 

toruting^i^neV Wckflitre^ to recover the value of a confiderable 

2e^b^krop™it quantity of property which had belonged to ^he 

fidCTcdMToid bankrupt, and which had been takeh in excciirtiote: 

UwVbutJrnoniy ^ ^^ Defendant, under njleri facias, drretfted ta 

^S^^''^^^:^^^^ him at the fuit of Skde, Sadltr, atid Co. 

5 c« iz^"^* '^^^ ^^^^ ^^ iffucd in confequence of a jtidgy 

ment confeffed by the bankrtrpt to Slade^ Sadkr^ 

and Co. ; and was impeached by the aflSgnces, t)ri 

the ground of its bcSng a fraiidtilent preference. 

The aft trf" 'bankruptcy was ^rbvtd to have becft 
committed on the 17th o{ January, 180*1. 

iThe commiiEoft wasTned out On the petition dFone 
Thunthi^^ ai»d Wfcs dated die zjtb i^Jamaryy 1 861 • 

The 
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The gpods in queftion had been taken, under rhi 
Jkfifaciaty on the 2 ift of J^mtuiy^ i Sox. 

The aft of bankruptcy having been eftabliflied 
after fome conteft, and the reft of the cafe having 
been proved, the counfel for the Defendant gave 
the folloiring fadfcs in evidence, by n witnefs whom 
th^y called : ^-^ 

Tkat^ on ihe 3 ift of January^ which was after the 
bankruptcy ofSadi^r, he had been in company with, 
the bankrupt and Pountneyi That the bankrupt* 
was poflefled of a fowling-piece, of the value of 
about 5 A : That the bankrupt gave it to Powiinty^ 
feying, Take this, it willieflkn your debt: That 
F^uniney affented ; and took the gun, as the wit^ 
nefs beloved, to his own ufe : That the bankrupt 
then added. That he expected fome money froni 
one Reynolds ; that he wcHild help him to it, and - 
^la1ce it ov^r to Toumney : That Pountmy an-^ 
fwer ed> He wi^bdd he would, as he was very poor j 
and that he would not have flfruck the docket, had 
he not been compelled to do it. 

Reynolds was then called ; and he proved. That 
he was indebted to the bankrupt ; a^d tliat the 
bankrupt had direfted him to pay over to PoiuU'^ ^ 
ney the i»ofiey which he owed him : That die wit* 
9e(s agreed to it $ and Pountney charged him in 
account with it ; but that he had not yet paid it. 

Upon this evidence, the counfel for the Defend- 
ant relied upon the following claufe of the ftatutc 
5 Geo. II. c. 30. ; fciy which it b ena<9:ed,*^* That 
if any bai&rupt or bankrupts (faalU after ifluiog of 
^ •cor^piffion againfl hii^j her, or them, pay to 

th.^ 
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the perfon or perfons who fued out the fame, or 
othcrwife give or deliver to fuch perfon or perfons. 
goods, or any otUer fatisfadion or fecuiity foi» his, 
her, or their debt, whereby fuch perfon or perfons 
fuing out fuch commiffion fliall privately have and 
receive more in the pound in refpeft of his, her, 
or their debt, than the other creditors, fuch payment 
of money, delivery of goods, or giving greater or 
other fecurity or fatisfaftion, (hall be deemed and 
taken to be fuch aft of bankruptcy whereby, on 
good proof thereof, fuch commiffion (ball and may 
be fuperfeded j and it fbatl and may be lawful for 
the Lord ChanceHor, Lord Keeper, or Commiffioi>- 
or-s for the cuftody of the great feal of Great Brita'nK 
for the lime being, to award to any creditor or <:re- 
ditors petitioning another commiffion ; and fpch 
perfon or perfons fo taking or receiving fuch goods^ 
OF other fatisfadioA as. aforefaid, fliall forfi^it a»nd 
lole, as well his, bcr, oi their whole debt, as the 
whole he, (he, or they fliall have taken or received ;, 
and fliall pay back and deliver up the fame, or tbc; 
ibll value thereof, to fuch perfoa or perfons as the 
faid commiffioners, afting under fuch new CQmmif^ 
* lion, fliall appoint, in trufl: for, and to bediyWed, 
amongft the other of the bankrupt's creditors, ia, 
proportion of their refpeftive debts.** 

They then contended, That this cafe came within 
the words of libe flatute,, ^nd tb^ commiffion was at 
an end. 

Mr. Juftice LfiigLANC kayieg jfeferred to the 
ftatut©^ faid. That he wa.s of opiqion'tha? the cvi-. 

dencq 
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dence offered, even giving it its full effed, was no| 
fufficieot to pqt an end tp, the commiffion. That 
the ^ had not declared the comrDitflion void, nor 
had it given the courts of law any jurifdidion over 
the queftion ; it had pointed out the courfe to be 
purfued; and was in that refpeft compulfory^ 
namely, By application to the great feal ; by whom 
the ftatute declared it (hould and might be fuper- 
feded, and then gave further powers to the Lord 
Chancellor. That as long, therefore^ as it flood 
not fuperfeded, in confequence of any order made 
by the Lord Chancellor, in pmiuance <^ the powera 
given tq him by the flatute, he was i)OU|^d to conn 
£der it as a good and fubffiting commiffioA^ 

The Plsuntiis had a verdid. 

Erjiine^ Park, and Barrow for the Plaintiff. 

Carrow and Gibh for the Defendant. 

In the next term the Defendant obtained a rule. 
to (hew caufe why the verdid fo obtained (houl4 
not be fet afide, and a verdift entered up for thet 
Pefcndant ; b\M the court difchaiged the rule. 



TAEBf 



i^ ; and if cap- 
turtdy the owner 
caunoc reqavcr. 
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TaBBS V: BfiSDELACX.* 

* . 

An ^wnM»f T^Hi s was au aftioa^ of asflbropfit ca ^ poticy of if>^ 

tvho rcfides with A , ,. ,/-^ r 

bis family in tUTance, dated the 29th d Ikeemben^ liSoo^, 

fa^confid^ed^'as SDd hadiiecndle&al bjrthe Plaijxtiflftmtfaiefiidig^. 
that jta fhip of ' of the (feip. ■■ ' M» . ■■;. ob a vbyajgc-fiiQin X/swrpoa/ toi 

his is warranted m? ' 7 < • 

S^to b^'^demcd Tlae (hip was warranted to be uAksrlcamnfiQ^nf^ 
She was captured \}f «te ^jrs^^sii jo die Cfl^nr^ of 
her vo>^i aod die Ipis i]bktfld m diedscl^cttiooi 
wasbycapit^. • - -■.! . ^ . . , ' 

The aSibn'snis ^te&gded fay tbe0od}trvrt(cfs^,<Ml 
the ground that (he Jivaaarasity hai ^oot bttia <Qttn;« 
plied 4vi{h»**«-tl)e ih(p niDtioMnuigtt(idieciI)e.^U^^ 
tion of -^»i^«AJ»ppopcrefv 

The faSs pf the cafe were. That the PlaintifF 
was a native of America^, \;^here he had lived ; but 
had commanded a velTel employed m the trade be- 
tween that coujDtry and England for forhe iengtb of- 
time : That ift t^ year i797> he married zn Eng* 
Xifiwoman ; by whor» be ba,d a, family :, That he 
had, at the time of his marriage, takea a houfe ia, 
Ijtverpool 'y, in which, his family refidcd, and he* 
bimfelf, when at home :. That fince his marriage^ 
he had been a voyage or two to jipicrica ; fronit 
whence he had returned^ aiid lived with his family 
at Luoerpooli but that for the laft year, he had not 
been out oiEngUndi: Tbat in t^Q lattec ertd of th& 



^ TWs a£tion was tried al the fittingi after Trinity Tcrn»|^ 
x8oi| and, by miflake, omitted ia the cafes of ^l t(crni». 

year 
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year i8oo> he had pufchafcd the veffel in queftion^ 
whkh was an /imgri^an-baik vefiel, from her former 
t)irAer, who was aUb an American. The veflel was 
|)ur€ha(ed in America^ tod brought &om thence to 
Englamd^ «riltk all tlie regular paper s^ regifters, and 
4ocu{n^KS required for a fliip belonging to that 
lUtioii : And» La(Uy> That the Plaintiff had not 
become domiciled in this country, except by tlie 
tefideoce above ilated ; and had it in contemplation 
DO gp witli his family to America>^ to refide there in 
fotuFe« 

Upon this evidence the Plaintififs counCel con* 
teoded^ That the veilel was to be deemed> to all in* 
feffts and purpofes, an Ammcan veirel : That the 
%mvktx was itti American born, not domiciled in this 
countty; but refidinghere but for a flwrt period^ 
for the purpofe of crade^ and having it in fettkd 
coQteaaj^ktion to return. That a merely tempo* 
rary refidieace of a foreigner, &s it conferred no 
privifeges, (hould carry with it nO diiadvantages ; 
the Plaintiff was ftiU an American fubjed though 
reiideiit in England, to which he owed but the 
temporary ^le^iance which fuch relidence re* 
quiftd^ 

It was anfwered by the Defendant's counlel, That 
the warraiity in this cafe was to be ftridly complied 
with .; and the queftion was. Whether this veffel 
could, undier the circiunftances of the cafe, be 
deemed to be American property ? The Jttiip had 
been freighted from Liverpool for the voyage, by a 
aerchant rcfiding there, and the proceeds of the 
voyage were to be brought back to England $ and 
: : ^ flic 
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ihc was to be benefitted by them : That poWcrsi 
therefore, at war with Or^ai Britain, had a right to 
Confider the (hip and property on bolrd as Britifi^- 
whether the property really belonged to a fubjed of 
America, of not : That as to the Plaintiff's in^ 
tention to return, that could have no influence oa 
the cafe> as it would fcarcely be called matter of 
evidence. 

Lord Ken VON faid. That he was of opinion 
the Plaintiff was not entitled to recov6ri That 
where a policy was underwritten, the underwriters 
had a right to expeft the moft ftrid adherence tb 
the letter of the warranty \ This (hip was warrancett 
to be American property \ — Was flic fo in f aft ? 
The only matter conftituting her fuch was, that 
ihe was the property of a perfon who was in fa<2 
born in America. This queftion depended, iii a 
great degree, on the liw of nationsv Perfons refi^ 
dent in a country carrying oh trade, by which both 
they and the country weJre benefitted^ were to b^ 
confidered as the fubjedts of that country j and wcrd 
confidered fo by the law of Nations, at lead fo far z% 
by that law to fubjedt their property to capture by 1 
country at war with that in which they lived : That 
in the great cafes refpeding the St. Euftaiia captures^ 
in an appeal at the Cockpit, by Lx)rd Camden^ 
affifted by fome of the greateft lawyers of this country^, 
the law had been fo confidered, and had fo been 
aded upon ; and in the more recent cafe of the Ar^ 
gonaui ; a native of this country^ by being domiciled 
in Ametica, was held to be by that m^ans entidcd to 
all the privileges of an American fubjedU 

The 
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The Plainciifwasnonfuited. 

The Attorney Gemral^ Erjktne^ Park^ and Gazelet 
iot the Plaintiff. 

Garrow and Gibbs for ihe Defendant. 



The King v. Smith et alt. 

n^His was an indictment againft the Defendants for wiieretpfat^ 
a nuifance, in obftruding the highway at a place « pubUc fair 0^ 
called Sparrow Corner ^ in the parifh of 5/. Botolphy Jt^ty yea^l^ 
in the city of London^ by putting in it divers bags hJlercfolSa foe 
t)f clothes, &c. whereby the way was obflructcd. thcwIiT^^ 
Four of the Defendants pleaded Not Guilty. tTey ftau n^I'^c 
The others juftified, That in the place where, i'l^Jd fori n"uV. 
&c. was a certain place or market, called Rag - P^'i^y^^^^^^'^l^^ 
from time whereof the memory of man was not to ^»8^.^»y> ^f 

. fairly engaged 

the contrary ; and fo jullified the putting the bags »« «fing ac 
there, for the purpofc of fale. market. 

The replication denied that it was fuch a fair, or 
marlcet. 

Gibbs^ in ftating the cafe on the- part of the 
profecution, faid. That the place had been ufed 
for a market, for the fale of clothes, &c. for about 
twenty-five years ; but that that was an encroach- 
ment, and never acquiefced in. 

Lord Ellknborough interrupted him, and 
(aid, That upon that ftatement, it appeared to hini 
the indidment could not be maintained againft thofe 

who 
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who had pleaded n6t guilty, as it ^pj^eared t6 hard 
been ufM as a fair or market for that time : that after 
twenty years acqiiiefcence^ and it appearing to all 
the world that there was a fair or itiarket held there^ 
he could not hold a man to be criminal who came 
there under the belief, that it was fuch a fair or market 
legally inftituted. If the fair or market wa$ not ^ 
legal one, the party might be proceeded againft £ot 
ufurpirig the franchife ; but it being enjoydd as a 
pubfic fair or market for twenty years, that> in his 
opinion, was an anfwer to. the criminal part of the 
charge, if the market had been ufed without ihteN 
niption. 

His Lordlliip therefore difefted an acquittal. 

Gihh and Damper for the Plaintiff. 

Erjkine and ^Efftnajffi ior the Defendant. 



^aiiammmmBtfBsit^ 



SITTINGS AFTER TERM 
IN THE COMMON PLEAS, 

at guildhall. 

Cheyne v. Koops* 

ihanadionfor AsstJMPsiT for goods feld and delivered to the 

a debt due by JTx. ^ , 

fcverai partners^ Defendant, trading under the firm of the 
has not been NecktHger-MiW CompanjT. 
aftidn, cannot Plea of non-aflumpfit and fpecial notice, That the 
ncfs for the De- feveral fuppofcd promifes and undertakings were 
jeicafc from **^^ with OHC Bartiard Evatis I and that £t;^mj was in* 

debted 
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dcbted to the Defendant in more money ttiatt the 
amount of the Plaintiff's demand. 

To prove the fet-off, and the nattirt of the deal- 
ing of the I^fendant with Evans, the Defendant'^ 
cotmfel calk'd a witnefs of the name 6^ Carpenter. 

He was afked, on. his voire cfire^ Whether he was 
not a partner in the concern of the Neckinger-^iXi 
Company ? He anrvvered, That he had a fmall fliare 
in it. He was then objefted to. 

To reftore him to competency, the counfel for 
the Defendant offered to give him ^ releafe ; and he 
offered to releafe the Defendant. 

The Plaintiff's counfel contended, That this 
would not be fufBcient : That the Plaintiff hacl a 
right to have him as a fecurity for his cofts, he 
being proved to be a partner, to which, by defeat- 
ing the prefent action*, he would not be fubge&ed ; 
and that, therefore, without a releafe from the 
Plaintiff, he could not be admitted. 

The defendant's counQl contended. That, under 
the prefent record, no recovery again ft the Defend- 
ant could affeft the witnefs, as the Plaintiff could 
never call upon him : That he could only be liable 
to contribution to Kodpsy in cafe Koops was calfcd 
tiipon t^ pay und^r this verdid ; if, therefore, Koops^ 
releafed him from 'any demand on account of that 
contribution, he releafed him from the only way in 
which he coirid be intercfted. 

Lord Alvanley faid. He thought thewimefs 
wa^ not admiffible} that thefe was ^ intereft 
in tte witnefs', which coald not bo rdeafed by 
the mode propofed : The partner* were dl bound ' 
in equity to contribute; and though, if an aftion 

Vol, IV. I at 
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at law was brought againft the witncfs, he cowldl 
plead the recovery in the prefent adlion, whicli 
would be a bar at law j yet if Koops^ the Defend- 
ant, was dead, or infolvent, the prefciu Plaintiff 
would have a right, by a bill in equity, to compel 
all the partners to contribute ; and the wiinefs, of 
courfe, be fuhgefted to his (bare. 

His Lord (hip, however, propofed to allow the 
witnefs to be releafed by the Defendant ; and a ver- 
didt taken, fubjeft tb the opinion of the Court : but 
the Defendant not being prefent, the releafe could 
not be given ; and tbef 
Plaintiff had a verdid^ 
Cockell and Hovel for the PlaintiC 
Shepherd and Onflow^ Serjts. for the Defendant.; 



ON THE HOME CIRCUIT. 

HERTFORD, MARCH 8, 1802, 
CORAM riEATH, JUSTICE. 



Hicks v. Hankin. 

^{l\^n^Iilhi ^J^His was an atftion on the c^fe, brought to reco^ 
filtzT^ci^ '* • ver damages^ for the breach of a fpecial coa* 
f tra 

The declaration ftated^ That^ on the 23d c^ 
, ,^ prily 1801, in confideration, that the Plaintrff, ac 

principal; ir he ,^ ' ' 

liasfuchadff. jIj^ fpecial inftance and I'equeft of the Defendant,- 



agent if he has tro A 

any difcretioa ^^^^^* 
10 exce«4 the 
rum ordered to 



be giytrd bv his jprU^ 1 801 , in confideration, that the Plaintrff, ac 

principal ; if he ^ ' ' 

las fuch a dif- 

:rction,theprin-" 

cipai is bound by jji^d agfccd to fcU and had fold a certain quantity of 

his cont rifts, o l y 

though they ex.. thrown malt, at and for the fum of 5/. 14^. pet 

cttd the forti ' ^ -f ^ 

^tfich he is arde(c<l by hii principal to give. 

quarter^ 



Hilary term^ 42 geo. ib iSoii 

^[Jiiarteh; for each dnd every quarter^ to be paid by thi 
Defendant to the Plaintiff at a emain time, longfince 
J)aft i the Deferidant undertook and faithfully pro-^ 
iriifed to take? aw^y the fdid malt within a reafonable 
time then next following, and to pay the Plaintiff 
ifhe faid price or fum for the fame at the time fo 
iagreibd lipbn &s aforefaid. 

The contraft in queftion had been made at i/or/*- 
4ord market. It was produced; arid was in the 
following Words \ 

^^ Sold Mr. George tiknkm %±6 ^li^ftefs of 
** fficW% malt, at 74 fhillings. 

(Signed) *' /. Tayhrr 

■ f ..... i 

/. Taylot was called. He faid, he was a mait* 
faftor ^l Btshofs Stortford I 'that he Ws erriployed 
by the I^laintiff to fell the malt i 'that he had en- 
tered into the contract in queftion with Jofeph Han- 
kin^ to whom he delivered a copy of the fale-note i 
That he had known JoJej>h Hankin fot many years^ 
who was the fon of the Defendant : That he had 
done his father's bufinels, and made his cdntrads at 
marketj the Defendant being a confiderable dealer iri 
torn : That he was paid by the PlaintifFj and not by 
the Defendant; 

Be^'i Serjt. for the Defendant, ohjefted : That the 
Plaintiff (hould be nonfuited : That the Statute df 
Frauds, in order to cftablifh a valid contracl, re- 
quired the note to be in writing, and figned by the 
parties, or theit agents, lawfully authorized : That it 
was in evidence that Taylor was eitiploycd by Bicks^ 
the Plaintiff, by whom he was paid j he was the 

I % agenc 



"S 
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agent therefore of the Plaintiff only, and as he onljr 
hadfign^d the fale-note, the ftatute was not fatisfied 
by fuch figning. 

HfiAiH, Juftice, faid, It was fnfficient, as Taylor 
was the agent of both parties in making the con* 
traft, and that his figning was therefore valid. 

The bargain having been made by Mr. Jofeph 
Hankiriy the fon of the Defendant ; the defence re- 
lied on was, that he had been afting as the agent of 
his father in this tranfaftion, having been direded by. 
him to buy at a certain limited price : That he had 
exceeded his authority by giving the fum in queftion, 
which was beyond that which he was authorized to 
give, by ten (liillings a quarter ; and that, of courfe^ 
he being a fpecial agent, and having exceeded 
his authority, his principal, the Defendant, was not 
bound by it. 

Jofeph Harikin was called, and prodqced the in- 
fttudlions in writing, which he had received from 
the Defendant ; thofe inftruftions authorized him 
to give 64 s. 6d. per quarter : He faid he had com- 
municated thofe inflrudions to Taylor^ who faid 
it mufl be a miflake, as malt then produced 
74 s. 6 d.; and, at that price, the contraft was 
concluded. 

On his crofs-examination, he was afked. Whether, 
notwithftanding his inftruclions fo delivered by his 
father to him, he did not confider hlmfelfat liberty 
to give a price beyond 64 s. 6 d. ? 
He anfwered. That he did. 
Heath, Juflice. Though a fpecial agent, afting 
under a limitfed authority, cannot bind his principal, 
ifheexcceds his authority} fuch ipecial agent muft 

be 
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be fo exprefsly limited as to price, and be not autho-f 
rized to go beyon(5 the limits of his authority ; if he is 
at liberty to do fo, he is not a fpecial agent. Mr. J. 
Ha^ikin admits he did not confider himfclf as bound 
by the direftion in writing of his father ; he confidered 
bimfelf at liberty to exceed that authority : and I am 
therefore of opinion, that his principal is bound. 

Vcrxiia for Plaintiff. 

Shepherdj Serjt., Garrow^ and Tooley^ for the 
Plaintiff. 

Bejiy Serjt., and Lawes^ for the Defendant. 



AT MAIDSTONE, 
CORAM HOTHAM, BARON. 



The King, on the Profecution oi Marcbx^,t^ou 

•j ' - 

r Jackson, v. Joseph Catoe, Efq* 

THIS was an information againft the Defendant How far compi- 
. , - nfon of hands !• 

for a libel. The libel was contained in feveral evidence, 
letters written by the Defendant to the.Profecutor. 

The Profecutor lay under confiderable difficulty 
in proving that the hand-writing in which the 
letters were written, was that of the Defendant, — - 
it being in appearance different from his cgmmoa 
chara<?ter in writing. 

To eftablilh the faft of the libellous letters 
being of the Defendant's hand - writing, the 
counfel for the profecution produced feveral letters, 
^vowedly written by the Defendant; in faft, writ- 
ten to the Profecutor himfelf^ irt ai^fwer to letters 

\ 3 ^ writtea 
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^ritten by the Profecutor to him ; and proved thci 
fed clearly, that thofe letters were the Defendant'^ 
hand -writing. They then propofed to call a clerK 
in the Poft-office, who held the place of Infpedor of 
Franks, to prove that the hand in which the libels 
were written, was a feigned one; and to prove 
that, notwithftanding the difguife, the hand ii\ 
which the libels were writtei>, was the fame with 
that of thofe letters admitted to be the Defendant's 
hand-writing in the letters above ftated. 

Garrowj of counfel for the Profeeution, called 
Mr. Bonner, who was Deputy Infpeftor of Franks 
in the Poft-office. Hefirft alked Kim, as introduo 
tory to nis giying his evidence on the principal point, 
the followlhg queftions i — Whether, in conle- 
quence of hrs fitliation, and the duty of his oiBcc, 
](ie hadoccafion to infpec^ the charafter ojj a great, 
number of hands -writing ? He anfwered,' Yes. •— 
Whether it was not part of his daily duty to k)ok at 
the franks which came in, to afcertain whether thej 
were the general hand-writing of the member whofc 
Jiand they purported to be ? or whether they were, 
fbrgeries ? --- He ifaid it was. 

Whether he could difcern, upon infpefting a. 
band-writmg, wliether it was\the natural current 
fiand of the perfon who wrote it ; or whether it was 
an imitation' of fome other hand ? — He faid, he 
thought [that he could eafily difcern whether the 
BandSvas a difguifed one or not. '\ ' 

He was theft alked. Whether he thought that he 
had acquired a knowledge, by' which, Yrom conppar- 
ing'a hand-writing acknowledged to be the party's 

hand' 
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hand-writing, with another, he could fay that they 
were the fame ? — He anfwered, That he had made 
that part of his ftudy. 

He was then defired to look at the libels, and fay. 
Whether they were the genuine hand-writing of the 
perfon who wrote them ? — He faid, he had no 
doubt they were written in a difguifed hand ; and 
that if a paper, focharafterized, (hould come before 
him, in his office of infpedor of franks, he ftiould 
atft upon it as not genuine. 

He was then defired to look at the letters, which 
were proved to be the Defendant's hand-writing/ 
and to fay, if the libels were the fame hand-writing ? ^ 

This was objeded to by the Defendant's counfei. 

The jittorney General. I underftand the objedt 
of this evidence to be, to (hew, by this witnefe, who 
has never feen Mr. Cator write, not only that thefo^ 
papers are written in a difguifed hand, but that they 
are aftually the hand-writing of Mr. Jofeph Catofm 
To this evidence I objeft ; and I do contend. That, 
from the moment in which juftice was firft adminif- 
tered in this country to the hour in which I am now 
fpeaking, fuch evidence never did enter into the head 
of man to tender, according to any records of the 
proceedings of courts of juftice that have yet been 
heard of. I fuffered the examination to proceed to 
this extent ; which is the only extent to which, by 
any authority (and that authority to a certain de- 
gree queftionable) it has ever been recognized in 
any civil cafe. When T lay recognized, I muft 
allude, firft. To the laft cafe that was tried before 
Mr. Juftice I-e Blan(?, Forjlef^ \\ MeUiJkl '^^ 

I A which 
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wbkh rfiat evidence was oflEered; and then the 
karoed Judge faid, It was impjoffibl.e, for a moment, 
to think that that evidence, in the extent which it 
was offered, was evidence wJhich ought to be (ub- 
miucd to a jury. But from a confirmed report of 
the c^fe of ReveU y. Brgiam^ where that which i& 
^dmiffiblp has been mixed with that which is ioad- 
miifible^ and where ibe inadmiffible part has fincc 
been Repudiated by my Lord Ke>'yqn (^butfrom 
the want of having the written cafe, I h^ve it not now 
ift my hand to produce that, in which that noble 
and learned Judge did repudiate it) Mr. Juftice Le 
i^LANc did fuffer that evidence to be given. I 
ought to have given that learned Judge credit for 
difcriminating between the parts of that cafe of 
l^evett and Brahanij to what extent it was con- 
fidered as admiflible : It was the cafc of ^ will,, 
figncd by a perfon who was fuppofed incapable of 
putting a iignature to a will ; who was fuppofed 
to have been incapable of writing in charafter, — 
as that will appeared to be written in uniform cha- 
rter. Mr. Garrow and myfelf were in that 
cafe ; where, for the firfl: time, this novelty was 
introduced into the jurifprudence of the country ;. 
if was the firft time, in a cafe either civil or crimi- 
ng, in which that fpecies of evidence was received. 
The evidence that was offered ivar. of this fort: 
To one extent admiffible j but to the extent to 
which it was offered in the cafe of Former 3xxA Mel- 
lijh^ inadmiffible. You may call perfons of ikill to 
^certain whether a hand- writing, written at broken 
intcrv^s, is the gf nuin? hand-writing of any indi- 
vidual ? 
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viduaj ? or whether it h written at interrupted 
flrokesy like the writing of a perfon attempting to 
imitate the hand of another, Mr. Juftice Bux.- 
xeb's only obfervation w^s, and pro))ably the idea 
of admitting the evidence at all to that extent, 
originated with that learned Judge (for whom no 
man has a higher relpeft than I have, and, there- 
fore, it will not be fupppfed that 1 meian ^n infinijji- 
tion that, he wiflicd tp intrpd^ce novelties); but 
certainly his idea was to go to the very extent of jhe 
law, and adopt fomething which had not occurred 
to the wifdom of others who had gone before k^m* 
1 do not mean any difp;^ragement ; but certair-ly that 
was the bent of his mind, and the way in which he 
thought the evidence ^dmiffibie, was as the evidence 
o{ a perfon of fkill, in a particular aft. This, will be 
feen by adverting to what be fays : He fays. Such evi- 
dence was admitted in the cafe of fVells Harbour. 
Now what was thai cafe ? It was a cafe that r^quif ed 
the opinion of men of ikill. Upon the particular 
fvjbjcft, men of fciencc were called, to (hew the effedt 
of the machine in removing obftruftions in that 
harbour ; and we are all men of fciei)ce in writing, 
— we ^re all judges of writing ; but as a queftion of 
ikill, fo far as it is a mere queftion of Ikill, whether 
it is a genuine or a feigned hand ? I will not quar- 
rel with it ; but when it is carried to this extent, it 
then becomes dangerous ; and I (hall think my 
labours upon this point well beftowed, as an ad* 
vocate, who is in fome refpeft in the exercife of his 
duty, entrufted with the lives and property of his 
Majefty'si fubjefts, to fee that evidence fo danger- 

OlflS 
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oiTs IS not admitted ; which never was, in the 
worft of times, at any period that ever difgraced 
this country, offered in a court of juftice. Now lee 
us refer to what has occurred in what I am allowed 
to call the wprft of times, the cafe oi Algernon Syd- 
ney and the feven Bilhops. In the cafe of the fcven 
Bidiops: an illuftrioiis name, fit to adorn and im- 
prove the bench of any country, Mr. Juft. Powell, 
formed one of the bench in that cafe. They had 
not then got the length of proving the fimilitude of 
hands by perfons who had never feen the party write. 
Two out of the four Judges refufed fuch evidence in 
that cafe. In the trial of Col. Sydney y which I think; 
a difgraceful one (for there was no overt aft of pub- 
lication irt his own clofet) how was his hand-writing 
proved ? By perfons who bad all of them feen him 
write, —by perfons having the legitimate means of 
knowledge now received in courts of law. In the trial 
of the feven Bifhops, witnefles were called to prove 
the hand-writing of the then Archbilhop of Canter- 
\nryy and feveral others ; and the queftion arofe with 
xefpeft to the then Bifliop o{ Chichejler ; and fee what 
a tendernefs there was even in thofe times, when it 
yras fuppofed, fo much of the fecurity of the realm 
depended upon it^ that after that trial, the Chief 
Juftice was difmifled from his fituation, and his 
name handed down to. infamy ; I fpeak of Lord 
Chief Juftice Jeffreys. 1 mention this only to 
fiiew with what tendernefs the court watched, even 
in thofe times, over the lives, property, and charac- 
ters of his Majefty^s fubjefts. Such evidence was 

r«jefte4 
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^ejeded by Mr. Juftice Powell and Mr. Juflico 
HoLLowAY. Mr. Juftice Holloway is a perfoa 
on whom no particular praife attaches ; but it is 
highly creditable to him that ^e could fo ftand out 
in fuch times. Mr. Juftice Powell fays, ** Mr. 
Solicitor, I think you have not fufficiently proved this 
paper tq be fubfcribed by my Lords the Bifhops : 
you cannot read it.*' That was proved by perfons 
with whom they had correfponded. — Mr, Solicitor 
Jays, * Not to read it, Sir ?' — Mr. Juftice Powell, 
*f No, not read it ; it is too flender a proof. -* I 
grant you, in civil aftions, a flender proof is fuffi-? 
fient to make out a man's hand, by a letter to a 
tradefinan, or a correipondent, or the like ; but ia 
criminal caufes, fuch as this, if fuch a proof be al- 
lowed. Where is the fafety of your life? or any 
man's life here?" Then the Lord Chief Juftice, 
with his ufuj^l delicacy of manners, fays,* I tell you 
what I fay to it, I think there is proof enough to. 
have it read ; and I am not afraid nor afhamed to 
fey it 5 for I know I fpeak with the law, fay what 
you will of criminal cafes, and the danger of 
people's lives, there would be more danger to the 
government if fuch proofs-i^^ere npt allowed to be 
good.* — Mr. Juftice Powell fays, ** I think there 
is no danger to the g(^vernmen(; at all, in requiring 
good proof againft offenders.'* — Mr. Juftice Ho;l- 
towAY fays, ' I think, as this ca{e is, there ought 
tQ be a more ftrong p^oof j for certainly the proof 
Qught to be ftronger and more certain in criminal 
!;han in civil matters. In civil matters we go. 
Ypon flight proof, fuch as. the comparifon of hands. 



114 CASES AT NISI PRIUS, 

for proving a deed or awiinefs's name ; and a yerJr^ 
finall proof will idducc us to read it ; but in crimi- 
nal matters we ought to be ^nore firid:, and require 
poiicive ^d fubftantia} proof: that it is fitting for us 
to have in fuch a cafe as this ; and without better 
proof> I tjiink k ought not to be read/ Lord Chief 
Ju^e lays, * You tnuft go on to fome other proof; 
iov the court is divided in opinion about this 
proof/ iSo even at th^t time, about proof of hand*^ 
writing, by perfons never having fcen the party 
write, they drew a diftin^ion, which 1 am not now 
going to fuftajn, any furtlier than to (hew the eJc*^ 
tfeme nicpty and vigilance that was obferv^ ia 
criminal cafes ; and that fuch evidence never waa 
admiaed in any cafe, civil or rriminaU till of late 
years. In the c^fe of Algernon SjJney^ jthe only 
coinparifon of band* was a comparifoQ of tbie band- 
writing lodged in the memory of witnefles^ It was 
thfsre held by the couTt, that it was npi fuffici^nt for 
the original foundation of an attainder ; but might 
be wel) uled. as circumftantial evidence, if the fa£fc 
be otherwife proved. Thi&re was a further circum- 
ftance, tliat thofe very papers were found in his po{- 
fcffiop ; and it was pafticularly addrpiTed by Sir 
fLohcrt Sawyer to Mr, Serjt. Pemherlony thai in thai 
cafe there was poffefSon accpmpanying the papers; 
but I arp not now defiring to go the 'ength that 
was gone by thofe Judges in the worft; of times ; I 
^m only defiring not t^ go further than any Judgp 
admiaiflering the qriijoinaljlaw of England h^s over 
yet gone : and when the PFofecutor's counfel produce 
remote evidence, drawn by the compariipn of hands 

by 
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by aperfbn who never faw the Defendant write, I do 
fubmit, for the fafety of all his Majefty's fubjeds, 
that this evidence is not rcceiveable. 

Now let me go to that which is ruppofcd to be the 
warrant for its reception. In the caufe of Revelt and 
Brahantj the qtieftion wa's not merely, whether ri)e 
witnefs had ikill to difcover whether it was a genuine 
or artificial hand ? but it was produced for a further 
purpofe, — To fl^ew that thefe papers were the hand- * 
writing of a perfon whom the witnefs had never feen 
write: not conceiving that any thing fo irregular 
would have been produced, in the cafe of Borjier x. 
MelUJhf I was not fo well prepared for it. Mr, 
Juftice Le BtANC faid, " Are you prepared to 
(hew that that cafe has not becrn acquiefced under?" 
Not knowing of any contrary determination, 1 
faid, * I wiil not, without fomc authority, defire youf 
Lordfhip to decide in oppofition to the ca{e.* But 
I -can now refer your Lordfliip to a cafe, which 
Mr. Garrow will recollect, for I fee that he was 
the perfon who brought it forward : it is reported in 
Mr. p€ake's Law of Evidence ^ 37 Geo. Ill, Cary x\ 
PiiSy decided, fince the cafe of Revet i v. Braham\ 
I think about a year, ; but it is certainly fince. It 
was a cafe that had undergone a great deal of con- 
verfation ; and, 1 am quite confident, that if this 
point ftiould ever be refufciated, that it never will be 
recognized as law to the extent that h'^s been 
tjrged. That was a cafe of a bill of exchange : 
the Defendant infilled the acceptance was t 
forgery 5 and, among other evidence, to prove the 
Defendant's h^nd - writing, the- Plaintiff called- % 
ii^knefe of the name of Culjbn, who was an Infpec- 

tor 



f«6 GASES At Nisi PRIUSj 

tor of Franks at the Poft-ofEcej to prove that h6 
had frequently feen franks pafs the office in the De- 
fendant's name, he being a Member of Parliament % 
and that^ from the charader in which ihofe franks 
were ufually written, he believed this acceptance tc* 
be the Defendant's hand-Writing : — he had never 
ieen the Defendant write. Lord Ken yon faid^ 
This is not admiffible evidence. The fartheft 
extent to which the rule had been carried, was ta 
admit a perfori who had been in the habit of liold- 
ing an epiftolary cotrefpdndence with the parties^ 
to prove the hand-writing, from the knowledge he 
acquired in thd couffe of that correfpondence. A 
cafej reported by Fit^gibborty was the firft in which 
fuch evidence was admitted : that evidence was 
admitted oh found principles \ for if Where let^ 
tcrs are fent, diredled to a particular perfon, on par* 
ticuiar bufinefs^ an anfwer is received in due courfe; 
it is a fair prcfumption that th« anfwer was written 
by the perfon whofe hand -writing it purported to be ; 
but the franks fent to the office might be the De- 
fendant's hand-writings or they might be forgeries; 
aswell as the prefent ; for no communication was had 
on the fubjeft with the Defendant; Mr. Garro*ia 
then alked the wicnefs. Whether, having been ufed 
to deteft forgeries^ he could fay whether this was a 
genuine hand-writing, or otherwile ? Lord Ken yon 
faid* He could not receive this ; and obferved^ that 
though fuch evidence was received in Revett and 
Brahamy he had, in his fummiag up to the jury^ laid 
no ftrefS upon it. This is a decifion of my Lord 
Jf;!ENY0N, upon recoUeftion of what he had re- 
cently 
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cemly decided, with the full comprehcnfion the 
mifchievous confcquences that might refult from it* 
^here was another cafe, before Revett and BrahaiH^ 
reported in Peake^s Nifi Prius Cafes^ 20, M^Pber^ 
fon V, Thoytesy where Lord Ken yon fays, Compa- 
rifon of bands is no evidence. If it were fo, the 
fituation of a jury who could neither write nor read, 
would be a ftrange one ; for ic is impoffible for fuch 
a jury to compare the hand-writing. There was alfo 
another cafe, before Mr.Juft. Yates, Brockbard\* 
Woodlay^ there recited. There a paper was produced 
which was faid to be the hand-writing of the deceafed 
re6l6r. In order to prove it to be the hand-writing 
of the perfon whofe name it bore, the PlaintiflPs 
couniel offered to produce many of the returns of 
the fpirituai courts, of the births and burials made 
in the time of the redor, and figned with his name ; 
and upon comparing the hand-writings with the 
returns, it was faid it would appear that the hand- 
writing was the fame. But Mr. Jufticc Yates fays, 
" I have no doubt to rejedl this evidence as not ad- 
miflible : I do not know any cafe where comparifoa 
of hands has been allowed to be evidence at all : 
no trial can be decided by opinion and fpeculation ; 
but by evidence, where the witnefs has feen the 
party write, and fpeaks to his belief of that writing, 
which is produced in evidence, being the party's 
hand-writing, that is evidence ;. but where it is 
merely opinion, on fimilitude of the writing col- 
left ed from barely comparing them, the jury may 
tbmpare them as well as any body elfe j and any 
two people may thijil| differently. In an ihdid* 

ment 
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ment for forgery, the evidence of a perfon who ha» 
fctn the party write is fufficient. The cafe now in 
queftion is hot like a lental, terrier, or old title- 
deeds ; thofc are received witholit evidence of hand- 
writing, becaufe of the place they come from, which 
gives them authenticity ;•* and then he adopts the 
fame propofition that was adopted before : Suppofe 

. fome of the jury can neither read or write, how are 
they to judge of the fimilitude of hands ? Upon" 
the fame principles, upon which this evidence was 
rejefted by my Lord Kenyon himfelf, being hh 
own recent cafe of Revets and Braham brought 
under his review, anc| upon thefe authorities, in* 
dependent of any other, I fubmit this evidence is 
notadmiffible. . 

Mr. Admriy on the fame fide. It will be necef- 
fary to attend to the fituation in which the Defend* 

ft ant flands, it i$ that of a criminal trial ; and we are 
to fubmit, that there is not a cafe, or a remnant 
of a cale, that can warrant the receiving of 
this evidence. Mr. Attorney General has travelled 
back to a diftant period of time, and has contrafted 
moft powerfully, by his own conduft, th^ differ- 
ence between the adminiftration of juftice^in thofe 
times and the prefent. I have one additional obfer- 
vation to make with refpeft to the trial of Colonet 
Sidney T not only the witneffes were perfons who 
had all feen him write, they were not only ac- 
quainted with his hand-writing, and compared the 
charafter of the writing ; but there flands upon the 
f a'fute-book, after the Revolution, an afl; of parlia- 
ini:.t; v/hich did away even^tliat comparifon of 

hand. 
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hand, and the attainder wa? repealed, thatitmig^t 

not appear in evidence to after-ages. And, there- __ 

fore, I ^ave the fanftion of the legiflature for the re- 

jedlion of that evidence, in Algernon Sydnefs noted 

and remarkable cafej an aft of Parliament, which 

paffed at a time tdo, when my Lord Somers, together 

with the greateft luminaries this country ever knewj 

affifted in the framing of that aft. 

I recoUedl perfedtly jn the court below, not long 
ago, there was a ncceffity of proving the hand-writing 
of O^Coigley : papers were found upon him ; and the 
jittorney General o( that day never thought of proving 
it by a comparifon of hands ; but called a witnefs 
who knew the hand-writing of the party : and that is 
the conftant courfe. Now how does the cafe ftand 
here ? It ftands (hortly thus : Here is a paper pro- 
duced for the purpofd of convidling Mr. Cafor of a 
libel. That paper is admitted to be a feigned and 
difguifed hand ; and witneffes ate to be called to (hew 
this feigned and difguifed hand is the har>d-writing 
of Mr. Jo/epk Cdtor. Who have they called ? An 
Infpeftor of Franks, who takes upon him tp have 
ifkill in that particular fubjedt ; and that brings it to 
this point : What is the principle upon which every 
cafe of that fort is decided ? It muft be by analogy. 
For inftance, in the cafe of Wells Harbour, or any 
thing relating to hydroftatics or mechanifm, a pcr- 
fon is called to fpeak to the particular thing in 
which he has fkill. But why ? Becaufe he fpeaks 
to the general laws of nature, which are invariable, 
in all cafes and in all fituations ; and whether the 

Vol. IV, K court 
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eourt hears evidence with refpect to the effect of 
a body of water upon a bridge, or upon a dock, or 
upon a lock, or any othtr place, the immutable 
laws of nature equally apply. Then the jury have 
before them, what ? They have not a butcher 
to talk of a gun-lhot wound; becaufe he is not 
to be credited upon the point to which he is called t 
they have not a coal-heaver to fpeak to the pref- 
fure of water upon a bridge 5 becaufe he is not capa- 
ble of fpeaking to that point $ but witneffes arc 
called to give evidence arifingfrom their knowledge 
pf the particular fubjeft. On the other fide, they 
do what ? They call Mr. Bonner ^ an anift, who 
goes to the extent of proving it to be a feigned hand, 
and that it is not written like an original hand ; 
feut the moment 1^ comes to talk of a comparifoo 
of hand-writing, be ceafes to have his judgment de- 
pend upon a-ny thing like a general principle ; be* 
caufe it muft depend upon his knowkdge of the par- 
ticular cafe: it muft depend upon the knowledge 
of the particular hand-writing, and not upon his 
Jkill in the comparifon of the hand-writing of Mr. 
Cafor and the hand-writing of thefe letters ^ becaufe 
he fays, he knows nothing of his hand-writing, and 
has not feen him write. It is upon that principle 
that Revet f and Braimm was decided : It is upon 
that principle that Gary and Pitt was decided : they 
proved it to be a difguifed hand. Lord Ken yon 
there flopped them, and faid, you fhall not go 
farther to that extent. He was fpeaking of an ar- 
tift ; but beyond that, lie was not permitted to go. I 
^nv not aware of any other cafe than thofe which have 

been 
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lideh refdrred to by Mr. JNorney General^ except a 
Very recent cafe of Mrs* Rahinfon^s willj which has 
been three times tried. At the fecond trial of that 
cauftj rtiy Lord Ken yon intrmated a clear arid dif- 
tinft opihion, that comparifon of hands by a perfort 
tvho had not feen the piarty writer was ftot evidence* 
When thatcaufe came to be tried lately before LoM 
'AlvanleIt, ^#e Were of opinion there was perfeAly 
TufEcient evidence to go to the jtiry without it; and 
therefore, we did not tender it. I fubmit, therefore^ 
that this queftion has been decided in Carj V. 
PifL 1'he doftrine was loofely laid down irt R^eft 
KndBraAam; and ftill confirmed by Lord Ken- 
yon*s intimation in the cafe of Mrs* Rcrhinfon*% 
mWj in the court of King's Bench. I fubmitj 
therefore, upoti clear and found principles, that 
this evidence is inadmiffible^ as applicable to a 
ti^iminal cafe j othetwife it wouW be opening a door 
to convidion, which it would be imfpoffible for the 
tvifdom of ag^s afterwards to fhut. We do nd£ 
agitate this cjudflion to prevent fair evidence from 
gbing before the jury, but we are anxious that no- 
thing but legal evidence (hall come before them. 

Garrow^ for the Profecutiori. In this tafe the De- 
fendant's counfel have obferved, that we are not in a \ 
civil cafe^ in which point of view I woqldalfo defire 
the queftion to be confidefed,asinthc c^^toi Forftet 
and Mtltijh, by tendering a bill of exceptions^ in cafe 
you ihould be induced, upon preffing arguments', 
to rejeftthis evidence 2 here there can be no revifion 
of It; however tainted the Defendant may \>t% it is 
paft redemption, and he gocsr quit for ever t« confer 
l^lTience of an error in judgment j — noi fo.iji rec^fiv- 

K % in^ 
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^ ing the evidence under . the revifion of the otlrtf 
* Judges. To be fure, it is not a pleafant thing tor 
have it underftood that ftrong fafts have come out, 
.tending to (hew that perfons have been guilty of 
,fcandalous libels; but fuch perfons mud take theif 
chance in {landing in that condition; and there wilt 
be no failure of juftice, for the court will fay the 
learned Judge had been farptized at htfi Prius j 
:and then Mr. Cator comes down an entire new man! 
at the next affizes. Upon the other evidence, ex- 
cluding the evidence of men of fcience, I ana much 
' .obliged to my learned friends, though they will not 
.thank me for the obligatipn, but I am obliged lo 
:them for Algernoti S^'dney\ cafe ; about which my 
learned friends do not agree ; becaufe Mr. Attorney 
General fays, there was evidence tompeterft to be' 
confidered, with refped to the, paper found aponf 
him. Mr. Adam^ however, falls foul of thisj and 
refers to the ftatute. That which is called Compari- 
fon of Hand-writing, is hete not comparifon of 
handrwriting : that is what I wifh to have written irt 
Jarge letters; Upon the wliole of this argumem, \ 
am not contending for comparifon of hand-writings 
.in the fenfe in which Sydney^ carfe fpeaks of com- 
parifon of hand-writing; in which Revet i and BriH 
Jiam fpeaks of comparifon of hand-writing ; in which 
•Mr. Juft. Le Blanc fpeaks of comparifon of band- 
tvaiting; or in whkh, in Carey and P;//, my Lord 
^Kenyon fpeaks of a comparifon of "band- writing ? 
Jbut^the .gentlemen are givihg xx\% a term, upon thqi 
fpunda.tion of which^i$ ^vidence is to be r^e'fted. 
I;jafi% aft-ing the wkuel^, who has acquired a greater^ 
^v'-o.- x;: • ;:.;;;, ,..--. and 
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dnd better knowledge of hand-writing than other 
men, to refer to the knowledge generated and 
founded in his mind, and then fay. Does he believe 
thofe papers to be the band -writing of the man 
whofe charadler of writing he has acquired, not by 
comparifon, but by being referrfed to a ftandard, by 
reference to an indifputable ftandaricf, which is the 
hand-writing of Mr. Caior ; and by reference to 
which, as a man of fcience, he may give his opinion ? 
What was done in the cafe of ff^'elk Harbour? 
Why, they had hot feen the way in which the hy- 
draulic machine was put together ; but they had 
ftudied mechanics, and by reference to their fcien- 
tific knowledge, they gave their opinion : whicft 
opinion, my learned friend fays, is'competent to be 
received. But let us come a little to the cafes 
that have been mentioned: With refped to the 
cafe )( Revet f and Brahaniy I know what my learned 
friead meant very well : he knew pcrfeclly well 
the great extent of 'mind of Mr. Juftice Buller ; 
he fuppofes he had a fort of itch for carrying thing's 
to the extreme ; but, if he was that fpecies of cha- 
rafter, he was not driving alone; he had Lord Ken- 
YqN to affift him; and he had alfo Mr. Juftice 
Asi^EURST and Mr. Juftice Grose. Here, therefore, 
is the <po«rt of King's Bench, upon deliberate argu- 
ment, fitj.i^g at bar, receiving precifely this tefti- 
mony ; not receiving comparifon of hand-writirlg, fof 
LordKENYON would have rejefted that. I come 
now then to fee what comparifon of hand-writing is* . 
I cs^\ fomebody out of the crowd : I fhew him a, 
K 3 ^ pape^ 
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paper of Mr. Carat's hand-writing, and lay, that is 
a paper of Mr. Cafor's hand-writing, he not being 
a man of fkill : then I (hew him the libel, and do 
^he fame by the jury : half of them may think it is 
; Mr. Gator's hand-writing, and half may think it is 

pot ; but here I am bringing a man of fcience, a 
man of fkill jn the fubjed. What is the knowledge 
p( Mr. Jack/on? A note written to him, — What* 
is the knowledge of Mr. Day ? He has received 
orders and a letter from him, by which he has got 
a knowledge of his hand-writing; but if Mr. Day 
had had no /kill in hand-writing, and I had (hewn 
Jiim that by which I had not made a ftandard by 
any legitimate evidence, his opinion would have no 
vreighi. But let us come to the cafe upon which 
piy learned friend relies, the cafe of the feven 
jBiQiops, where there were two Judges againfttwoi 
and they rejefted the teftimony, upon the ground 
that they could not receive this comparifon of hand'" 
' writing ; and whenever I am found offering compa* 
rifon of hand-writing, I dtfnc it may be rejefted. 
The cafe of Jtevett and Bfaham was moft deliber- 
ately confidered. I own fairly, I was one of thofe 
who had my doubts, whether the fecond branch 
would be refifted. However, though counfel re- 
filled, the court had no difficulty in receiving it j 
but that is a queftion which cannot be treated at 
JVj/? Prius flippantly ; it was a new trial of an ejed- 
ment j Mr, Serjt. Siejpherd, and I, and Mr. Minj^aj^ 
were on the fame fide. There had been a verdift 
adverfe toi?^^//; there was a fuppofed difficulty | 
t«t ihat did PQt conclude the partyi Might he not 

have 
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have brought another adion, and tried it at the bar 
in the Exchequer ? Might he not have tried it in thft 
Common Pleas ? I do not wonder that they are a 
Htllt fore about it, as, I take it, they are by their 
<5vert aSs; for my client is in poffeflion of a con- 
fiderable cftate in confequence of it. It does fo 
happen, that I was counfel in that cafe of Carey and 
PiU: it was an aftion brought upon a clear forgery 
of the name of Mn fVilUam Morton Pitt ; and no 
cafes can be lefs alike than Revett and Braham and 
Carey and Pitt. I was for the Plaintiff; arid I 
could not pick up amongO^ all mankind, one who 
had ever feen Mr. Pitt write, to fay it was Mr. 
Pitfs hand-writing : it was fent to the Poftmafter ; 
not to compare by a ftandard, proved by witneffes to 
be the hand-writing of Mr. P/V/, and then defiring 
the perfon from that Pod-office to compare it ; but 
I called a man from the Poft- office to prove that 
letters of that character had paffed as genuine franks ; 
but the court could not receive fuch evidence: 
it was inipoffible. But does this touch Revett and 
Braham ? Does this touch the cafe I have here > 
I could do nothing in this cafe without eftablifliing 
my ftandard, without having well proved the hand- 
writing of Mr. Cator ; but the moment I have done 
that, and put them into tlie hand of a perfon of 
fkill, I can afk. Is that, from your knowledge of the 
fubjeft, the fame hand-writing ? 

I have pr^difed a good deal in criminal courts, 

and before fome of the firft Judgog that ever adorned 

any country ; and I fhal^ never forget how many 

ufcful leflbnS 1 have learned from that excellent and 

K 4 valuable 
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valuable Judge, who is now no more. Every body 
J^ows I fpeak of Mr. Juftice Buller, Wa^ 
there any m^n ever wept qiore (lowly and cautioufly 
tphis conclufions than Mr, Jqftice Bullef. ? An4 
yet, at the hazard of Mf. Attorney General contra-i 
difting me, in reply, I fay this, That in every cafe 
there is no dillinftion between the rules of law, as 
they. apply to criminal cafes, s^nd as they apply to. 
civil cafes, I invite any body who has an appetite, tq 
ftand forward ^nd contradift me. I fay, in the prin-i 
ciples in which caufes are to be tried, there is no dif- 
tin<3:ion between anadtipn for goods fold and delivered^ 
an aftion upop a bill of exchange, and on an in-? 
diftment for a capital felony ; but, in favour of life^ 
Judges refer ii to juries to look at the evidence witl^ 
liiore caution, aqd endeavour to take care th^y aire 
Xiot impof^d upon. And how can it be otUerwife ? 
What fecqrky would there be, if there w^s pne rule 
of law in an adion for 20 or 30,000/. againft Mr. 
Caior^ and a different rule of law, if it was on a bill 
' for forgery, exhibited in the court below ? I am 

jiot contending for a pompa/ifon of hand-writing ; 
J am refering to the fkilland judgment pf aperfon, 
with refpeft to whom the jury are to judge. It may 
be contrafted, with the evidence of others more or 
lefs knowing upon the fubjeft : ^uppofe a perfon 
was called who had not recently feen the party write^ 
Suppofe a fchoolmafler had a boy who had never 
got more than the length of writing his name, an4 
fould never read it : afterwards the fchoolmaftef 
woul^ fay, 1 could never get this fellow aoy forwarder^ 
|ie always yvrot^ bis name in this tn^^nn?^ ; he has nor 

(?gacitj. 
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^gacity enough to alter his charadter. It depends, 
upon figures, charafters, and a tboufand other 
things ; but he CQuld not fpeak like a man of 
fcience, fuch as the witneis I have offered. 1 will 
^gain alio remind yourLordfliip, that Jf you (liould 
|?e induced to fay you will not receive this evidence, 
you clofe the door upon enquiry in future, and- 
IJiut out the adminiftration of juftice upon this mofl; 
important point, 

Mr. -Serjeant J3^, on the fame fide. After this 
argument has been fo fully gone into by Mim 
QarroiV'i I Ihall make but few obfervations ; arid 
jf the effeft of your Lordfliip's judgment (hould be 
^gainft us, I truft your Lordftiip will take fuch 
meafures, that the higheft court in this country, 
put of which this recofd comes, (hall have an 
pppprtunity qf fettling this point 5 which is not . 
only to affedt the charader pf the perfon now before 
^he court, but to affe(5t a moft important principle, 
My learned fficnd has argued this point : he fays, 
|t would not only affed the charader, but it would 
^e attended with great anxiety on the part of Mr.' 
Qator ; but lopk at the extent to which that anfwer 
jnay be carried : it is an inconvenience which every 
nian miift feel whp \% placed in that fituation. If 
that argument were \o have any effedt, no man could, 
be profecutcd unlefs there was a certainty of con*?, 
vidian; It is at all time? fufficient, if there is a 
probable caufe. 

. This objedion has arifen from the f ircumftance 
of its bping termed a comparifon of hancj-writigg j^ 
hut it appears to me to be nothing like a com- 
parifon pf band-writin|, \ will not give ^r\y idea 

of. 
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of my own of comparifon of band-writing ; but I wilt 
give it in the words of the cafe alluded to by Mr, 
AUorney General^ M*'Pherfon v. Thojtes. Upon 
what principle docs the noble and learned Judge, 
in that cafe, fpeak of cotuparifon of hand-writing ? 
There was no evidence offered by any witnefs who 
^ was Ikilled in the fubjeft ; but here is a witnefs who 

ftates upon his oath, that he is competent to decide 
trpon the queftion to which he is called. That ctr- 
cumftance appears to me to be the principle upon 
which, in all thefe cafes, compirifon of hand-writing 
ought or ought not to be received. That was a cife 
of fimple comparifon of hand -writing, without pro^ 
ducing the flandard to which it was to be applied* 
In the cafe of Cai'ey and Pitt, when the perfon from 
the Pofl-office was called to look at the hand-writ- 
ing of Mr. Fifty if there had been evidence laid 
before the court that another paper was the hand- 
writing of Mr. Pitty I fay, upon tlie authority of 
Reveitzv\A Braham^ that evidence (houkl have been 
received. Why was it rejefted ? Becaufe, in that 
cafe there was no evidence to fhew, that the paper 
the witnefs was to compare it with, was the hand- 
writing of Mr. Pitt ; therefore, my * learned friendl 
might have gone on comparing ad irifiniium i there 
being no evidence that that with which he had 
compared it, was the hand -writing of Mr. Pitt^ 
luook then at the cafe of Rdztett and Brahatn : Is 
that a cafe at jVj/f Prius ? or is it the folemn detcr- 
iftination of the whole court of King's Bench fitting 
at bar ? That caie, therefore, is the authority of the 

whole 
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whole court, and is (niicled to all the ctedit of a 
folemti deurmination. 

There is one argument at which I am aftoniflied^ 
when I hear from whence that argument comes : 
The Attorney General fays. That if the evidence 
that was' offered in Algernon Sydney" % C2tfe iiad been, 
offered in a civil cafe, .he would not fty it ought 
not to have been received. I am not aware of .any 
fuch diftindlion ; and it will be found to be folemnly 
determined in the Attorney General aftd Eden^ in- 
Douglases Reports y that there is no diftindion what- 
ever between criminal and civil cafes ; and. if we 
look at the nature of the law of evidence, we. (hall 
(ee there can be no fuch diflinflion. In thtktq^fq 
k was folemnly determined by the eourt of '£xche-i . 
quer, that there was no diftinftion whatever be* 
tween civil and criminal cafes, as to the matter of 
evidence in point of principle. It is quite impofli- 
ble there (hould be any fuch diftindtion. The niles 
of evidence are rules of common fenle.; They muft 
obtain everywhere J whether we are fitting in a . 
eourt of jufticein this country, or. any other j 
whether we are fitting to decide upon the life of a 
man ; or whether we are fitting to decide upon his 
property, thofe principles, which are common fenle 
and common juftice, muft apply equally to the one 
cafe as the other. Mr- Adam has attempted to dif- 
linguifh this cafe from Reveti and Braham: he 
fays, Revett and Braham is diflinguifhable from the 
Cafe of perfons coming to fpeak upon matters of 
faience. I confefs I can fee no fuch diftinc- 
tjon'; and I think he is not accurate in the 
Wapner in which be has ftatcd it. Thofe perfons 

are 
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«refpeaking upon the law of nature; and if ever 
there was a cafe in which this fpecies of evidence 
ought to be received, I think this cafe requires it. 
To prove hand-writing in common cafes is eafy ; 
but when extraordinary art is made ufe of to con^ 
ceal the real hand-writing, extraordinary art muft 
be ufed for the purpofe of detecting it ; and, there- 
fore, io this particular tranfa<5lion, it is undoubtedly 
ncceflary, *rhcre extraordinary art has been made 
ufe of for the purpofe of concealing the hand-writ- 
ing, to produce the evidence of perfons of ikill to 
detect it. I iubmit, therefore, under the authority 
of Reveit and Braham^ which has not yet been over-» 
f - turned, and I truft never will be overturned ; be- 

caufe it feems to be founded upon the principles 
which pervade the whole fyftem of evidence, thai 
|his is evidence which ought to be received. 

The Attorney General in reply. Mr. Garrow^ 
and the other learned gentlemen contend, that 
they arc not offering evidence of comparifon of 
hands, I defy any pcrfon converfant with the 
plained terms that occur in our vocabulary, to fay 
they are contending for any thing (hort of compari- 
fon. What is it they contend for ? They contend, 
xhzwkat papff which the gentleman in the box has 
in his hand, is the fame chatafter with the ftandard ; 
but the ftandard itfelf remains to be eftabliftied in 
his mind, who is to decide pn it. It is not a 
qucftion in the caufe till the finding of the jury. 
It is pro tempore proved i but is there any admitted 
ftandard ? There was no fuch pretence j nor was 
therci in thofe cafes^ liny incqntefliblo ftandard* 
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My learned friends fay, if this evidence is reeerred 
Improperly, it may be Reviewed j a new trial moved 
for ; and it may ultimately be fet rights In the mean 
time, has not Mr. Cator the infamy of convidiojt 
faddled upon him ? In the mean time, has he not 
tacked to that improper rule of law the opinion of 
twelve men, whofe opinion may bd warpeid uport 
that fuppofition ? In a civil cafe, if there is an 
equivocal and doubtful propofirion, there are 
greater and more convenient means of fetting it 
right than m a criminal cale. The flake in which 
the parties are interefted is not the fame ; in the 
one cafe, life, fortune, and fame are at ftakej 
Whereas property may fufFer no inconvenience ; 
and I fubmit, with great confidence, that, in point 
of convenience in a criminal cafe, a Judge will not, 
for the firfl time^ adopt any rule of law which has 
not becfn fanftioned by adoption in caufes civil 
ind criminal. I am not difpofed to thwart, either 
with a view to this caufe or any other, the courfe 
bf juflice. I will not contend to the extent I am 
fuppofed to be contending j I will not contend that^ 
in its full' extent, the rule of criminal and civil 
juflice is different ; but I contend this, which is 
inarked upon the moral mind and underftanding of 
mankind^ that in proportion to the magnitude ok 
the offence, there will be a greater or lefs inclination 
in the mind of the Judge to receive evidence, if it is 
doubtful. The queftion therefore is. Is this a rule of 
law, fo eftabllfhed in our courts, that the Judge, ad* 
miniftering the criminal juftice of the country, mufjt 
4idopc it? Though there have been perfons ^f 

' ikill 
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(kill to collate franks, who have exifted ift th« 
country for many years ; and though it may be im* 
portant to eitablifti hand-writing by their means, it 
never was adopted till the cafe of Reveit and Bra-^ 
ham ; and I do not believe we (hall attain much 
legal excellence by the infroduftion of noVekies in 
cur practice in the beft of times* Then I atn not 
for introducing new rules. I fay, that neither ia 
civil or criminal cafes, before Revett and ISraham^ 
Was it ever fuggefted; and that noble and en-^ 
lightened Judge, who had cenainly admitted evr* 
dence to a certain extent upon the fcore of ikill, re-* 
pudiates that cafe, as I dated before, in the cafe ot 
Carey and PitL Nothing can be faid to be unquef* 
tionable evidence, while the whole is in agitation 
before the Judge and the jury ; and, therefore^ 
there being no ftandard, to which both the parties 
have acceded J it is ftill a comparifon of hands; and 
to that whole extent does it go» 

I recolledta cafe upon the northern circuit, of 
which I had the conducing, and which affefted the 
life of the party j whofe life was adlually forfeited. 
In that cafe evidence of jGmilarity <>f hands was pro^ 
pofcd to me ; and I was of opinion,, it was not evi-^ 
dence to be received in a criminal cafe. I will ftate 
the circumftances of that particular cafe :— A perfoil 
had robbed the houfc ci a poor man, with whom 
te was moft intimately acquainted. The perfoii 
whofe houfe was robbed, had difcoVered the rob* 
bery, and fufpeded the robber. It occurred to the 
wicked mind of this perfon who was fufpeded, to 
iBclofe in a letter a poifoned pill, with direftions 

that 
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that he (hould take that pill ; and that pill would 
enable him to difcover who was the robber ; and 
llating, that about an hour after he had taken it, he 
would fee a man ride by, and that was the man that 
had robbqd him. The poor man took the pill j 
^nd, in the courfe of half an hour, the pains came- 
on, and in a Ihort time he expired. His body was 
atterwards opened ; and upon its being opened, it 
turned out to be arfenic ; and fome particles of the 
pill adhered to the letter, by which it was afcer- 
tained to be arfenic. Now fee the infinite import- 
ance of afccrtaining, by other circumftanccs, who 
Was the writer of this letter. I do not know 
whether it was written under any particular circum- 
dances of difguife ; but I called perfons who knew 
the hand- writing, who had been at fchool with him, , 
and who knew his charafter of hand ; I had letters 
for the purpofe of comparifon, at all periods of his 
life ; but, in the exercife of my judgment, I thought 
it was not evidence fit to introduce, and fought for 
confirmation of the hand-writing. I confidered 
life was at flake. It might be that fome enemy had 
done this; and, therefore, I fought for confirmatory 
fources of evidence. I found a man. going to a 
place very far diftant, in the habit which he ufually 
wore, and recognized by another man, who faw him 
go in the fame drefs to the Poft-office, at Rippon^ 
tbTX>w a letter in and run away. With the addition 
of this evidence to that of perfons who had feen 
him write, he iwas convi&ed. 

In the cafe of Reveft v. Braham, which I conGder 
as repudiated authority, it h^s been faid, why did we 

1.0% 
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hot bring another ejeftmeht, ^vKrch is fretjucritiy 
done ? Becaufe it came out that this woman, even i( 
Ihe had written it^ was fo Entirely under the controul 
of the perfon who made the wilJ, that we know it 
would be bad, upon thefcore of controul. For thii 
tnan, in order to have a dominion over her Ipirit^ 
had hired people to fire guns near her, and throw her 
into trepidation and alarm ; but my Lx)rd Kenyont 
repudiates this authority^ and would not receive the5 
fame evidence When it was aftqf wards tendered. An- 
other learned counfel talks abdut fupetfcription j 
but was it ever confidered that a letter is evidence 
againft a man beqaufe of tke addrefs ind the 
fuperfcription ? AH that wt contehd for upon that 
is, wher6 the party anfwers it, ordets are given^ 
goods are fent accordingly, received, and paid for i 
all this is a recognition that the party, whofe name 
is at the bottom of the order, received the goods 
Which he ordered, by the feft of payment. 

H0THAM5 Baron. This cafe has been argued 
Vfety fully; and I have fpent three weeks upon 
thinking of the queftidn. I certainly cannot receivd 
more information than I hdve riow received ) and it 
is riiy duty, fuch as my opinion is, to give it fairly 
and frankly. I perfectly agree with the counfel for 
the Profecution, that there is no difFelence, in point 
of evidence, whether the cale be a criminal or civil 
cafe ; the fame rules muft apply to both : at the 
fame time it has jbeen ftated^ that one is more dif- 
pofed to refill, and mote cautious in receiving evi- 
dence, in a cafe where thcJ party has much at ftake^ 
as in favour of life. What.is the evidence here? 
' ' Two 
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Two persons have been calhd, who, having looked 
at ihele libels, have fpoken, without any doubt, 
of their being the hand -writing of the party ac- 
cufed. As far as that goes, there is no obr 
jection to' it. Then comes the infpector of franks, 
from the Pgft-ofEce ; he has thefe libels put into 
his hand3. Now, I do not know how that gentle- 
man could fpeak to the hand-writing, unlefs he 
could fay he had feen the party write, or unlefs he 
had been in the habit of correfpondence with him, 
excepting that he is called to fpeak as a man of 
fcieqce jo an abftrad: queftion. In that light he 
has been called, and his evidence has been admitted. 
He is (hewn thefe papers ; and he is alked to look 
^t them, and, without enquiring wjiq wrote them, 
or for what purpofe. He is a{k;ed, " From youc 
knowledge of hand-writing in general, do you be- 
lieve that writing to be ^ natural or fiftitious hand?" 
His fcience, his knowledge, his habit, all entitle 
him to fay, I ^m confident it is a feigned hand. To 
that there is no objection; and fo far as that goes, t 
fee rio reafon for rejedling that evidence. 

Then comes the next and imporunt point. It is 
fajd to him, "Now look at this paper, and tell me, 
whether the fame hand wrote both? WKy, one can- 
pot help feeing, evidently, what mufl. be the con- 
fequence : — I cannot conceive there is any thing in 
the idea of a comparifon of hands, if this is not to be 
confidered as comparifon of hands. The witnefs fays, 
I never faw him write in my life. Why then, I col- 
led all my knowledge of his being the author of this, 
by comparing the fame hand with that which other 

Vol. IV. Xi witneiTes 



146 CASES AT NISI PRIUS, &c 

' witnedes have proved to be a natural band : by 

looking at the two, he draws his conckifion. 1( 
feems to me, therefore, direftly and completely a 
comparifon of hand. This queftion feems to have 
been folemnly decided ; but when I fee the fame 
noble and learned Judge repenting of v/hat he had 
fufiered in the former cafe, and exprefsly faying he 
could not receive fuch evidence ; and obferving, 
that though fuch evidence was received in Revett 
and Braham, he had, in hisfumming up to the jury, 
laid no ftrefs upon it : this being the cafe, I can- 
not confider it fo adjudged, but that I may exercifq 
my own judgment in rejefting it. 

The profecutor produced other evidence, and 
the Defendant was found guilty. 

Garrowy Befty Seijeant, Marryat^ and Reynolds 
for the profecution. 

The Attorney Genet aU Adarn^ Confix and JmP^^ 
for the Defendant. 
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Blake, E^kf. of Dale, t;, Lawrencje. 

ASSUMPSIT on a promiflbry note, againft the Underapartn 
Defendarit, the rtiaker. It was dated March tirs demand, 
180I5 payable to the teftatrix by inftallments of aaion was 
loL every three months; and in default of pay* ▼« the amount 
nient of any inftallment, the whole was to be pay- hand,intcrcfto» 

,,.,.« it is recoverable* 

able uiimediately. when a note is 

payable by in- 
ftallments, and on failure of payment of any inftallmcnt, the "whole is td become dtie; the 
intereft is to be calculated on the wht)le Turn remaining unpaid, on default of any inftallmenr^ 
4nd not on the refpcdliYe inftallments at the refpedive times when they 'twould b«Com« 
^yable. , 

Plea of the general iflue, and notice of (et-ofF. 

The firft inftallment was paid when it became 
due, being the June following the date of the note; 
after which, default was made. ' . 

The Defendant*s feit-off confided of a bill of ex- 
change of the teftatrix, upon which intereft for a 

* In the following pages, the date is given, by miftake, 
43 Geo. III. 1803) initead of 42 Geo. III. ^BQ2, as above. 

, Vol. IV. M* con- 
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cbnfiderable time was due, and of other articles ; ^ 
goods fold,&c. 

The amount of the bill, and the intereft due 
on it, with the other articles charged in the Defend- 
atit*s fet-ofF, covered the aqioynt of the Plaintiff's 
demand on the note itfelf, exclufive of any intereft 
which was due on it. 

The particular of the Plaintiff's demand, given 
in under a Judge's order, was as follows : — 

•* This aftion is brought to recover the amount 
•^ of a promiffory note, for the fum of one hundred 
" pounds of the Defendant, anci one H'hifhy. 

locL A. B. PlaintifTs Attorney.'* 

The PlaintifTs counfel proved the note made by 
the Defendant ; and then contended, That they 
wete entitled to a verdift to the amount of the note, 
and the whole of the intereft from the time when 
default was made in payment of the fecond inftall- 
ment. This became important, as otherwile the 
' Defendant's fet-ofF covered the whole amount of tho^ 
note itfelf. 

It was anfweried by Er/kine^ of counfel f6r the 
' " Defendant, 

Firft, That the Plaintiff (hould be bound by 
his particular; in which he went for the amount of 
the note only, and did riot claifti interelh 

Secondly, That even was the Plaintiff entitled to 
intereft, the note being payable by inftallments, he 
could. go for intereft, not on the whole amount of 
the note, from the firft default in payment ; but on 
the feveral inftallments, from the time when they 
would become rcfpedivcly payable. 

Lord EiLZ^iioitovGH. By the. particular, as 

delivered 
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delivered by the PlaintifTs attorney, the Defendant 
has notice of the amount of the note being claimed 
by theaftion, that is the principal ; and tho' the in- 
tereft is not claimed eo nornine hy the particular, I 
am of opinion the Plaintiff may recover it, as arifing 
out of the principal fo demanded by the particular. 

With refpeA to the amount of the intereft to be 
recovered, it is trite the note is payable by i^ftall- 
ments; but on default of payment of any inftall- / 
ment, the whole amount of the note becomes pay- 
able: there Is therefore no feverance as to time 
with refpecl to the debts becoming payable ; by the 
firft default, the whole becomes one debt; and from 
• that time intereft becomes payable. 

The Plaintiff had a verdict. , 

Gib.bs and Marryatt for the Plaintiff. 
Erjklne for the Defendant. 



LAST SITTINGS IN TERM. 



Chapman ^. Ladbrooke. 

DEBT on bond. When a ^rffM 

binds himreif by 

The Defendant pleaded non ejtfd£liim\ upon bond to make a, 

^ , . voluntary con- 

which iffue was joined. veyanceofUnds 

__, •^t . ./T- 1 II 1 I -I J defcendedtohim' 

The riamtiff then pra)^a that the bond and con- as heir ai law, he 

.^ . 1 1 1 - > « I • • i_ cannot be called 

dition might be enrolled ; wnicn reciting that one upon to covenant. 
Thqmas Ladhrooke the Elder had died inteftaCe, cumbrancrtif' 
and without iffue, leaving the Defendant his heir at " *""^ **'*" 
law; t\\2X Ihomas Ladhrooke the Elder had 
given inftruftions to one Mr. Chapman^ attorney 

'Mz • at , . 
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at law, to pirepare his will ; and fey fuch inftruftion* 
beqiieathed, or intended tp bequeath, the whole 
of his perfonal eftate, afte.r the fame was turned 
into money, among one Mary Edmunds and the 
children of his late fifter Mary- Harrall; that Samuel 
Edmyinds the husband of Mary^ had, before the 
teftator*s death, contrafted and agreed with him 
for the purchafeof a certain mefluage, for 120/. 
and had paid in part 38/. It then went on to re- 
cite, \\\zx Thomas Ladbrooke (the Defendant) be- 
ing duly imprefled with an opinion, and being 
perfeftly fatisfied that the faid Thomas Ladbroohef 
the Elder purpofed the difpoficion of his faid 
perfonal eftate in manner before mentioned, had, 
from his being entitled as the heir at law of his faid 
uncle Thomas Ladbrooke the Elder, deceafed, to 
the fum of 82/. the remaining part of the purchife- 
money for the fpxid premiffes fold; and wjiich 
money the faid Thomas Ladbrooke the Elder in- 
tended, purfuant to the inftruftions of his will, 
fliould be divided in manner before exprefled, 
agreed immediately upon receiving 'the remainder 
of the faid pufchafe-money, to apply and difpofe 
of the fame in manner intended by his faiA 
uncle Thomas Ladbrooke the Elder, deceafed. Tlie 
condition of the bond then was, that the Defendant 
Ihould, on the receipt of the faid fum of 82/. the 
remaining part of the faid purcbafe-money, pay, 
apply, and difpofe of the fame in the Ihares before 
mentioned, and alfo that the faid Thomas Ladbrooke^ 
the Defendant, (hould, on or before Ztz^^ Day next^ 
on payment of the faid fum of 82/. the remaining 
pare of the faid purchafc-money, well and properly 

convey 
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convey and afliire unto the faid Samuel Edmunds^ 
liis heirs and aSigns, the faid mefluage, or tene« 
ment, gardens, out-buildings, and premifTes, ia 
fi,ugh aforefaid, fo lately occupied by the faid 
Thomas Ladhrooke the Elder, deceafed. 

The Plaintiff then fuggefted the following breach, 
purfuant to Statute 8th of fFilliam 111. ch. 9, that 
the Defendant did not, nor would, on or before Lady 
Day next, after making the faid writings obligatory, 
or at any time afterwards, although the faid Samuel 
Edmunds was on that day ready and willing, and 
offered to pay to him, the faid Defendant, the faid 
fum of 82/. the remaming part of the faid purchafe* 
money in the (aid condition mentioned, and pro- 
perly convey and aflure unto the faid Samuel 
Edmunds the faid meffuage or tenement, garden, 
out-buildings, and premifles in i?«f^y aforefaid, in 
the faid condition as above mentioned ; but wholly 
refufed and negleAed fo to do, and therein failed 
and made default, contrary to the form and effect 
of the (aid condition of the faid writing obligatory. 

The Plaintiff produced the deed which he had 
tendered to-the Defendant to be executed, when he at 
the fame time tendered him the 82Z. It was read, and 
was found to contain a covenant againft any incum- 
brance, &c. of the Defendant, or of his uncle the 
inteflate. 

It was objefted : That he was not bound to execute 
that deed, as he was under no obligation to co- 
venant againft the afts of his inteftate. . 

Lawrence^ Juftice. the Defendant in this cafe, 
out of motives of refpeft to his uncle's intentions, 
an4 without any confideration, enters into 'the deed 

M 3 upoa 
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upon which the prefent action is brought; by 
which he covenauts to convey the property in 
queftion ; that is as far as his intereft goes ; but he 
cannot be made to covenant for the afts of his 
anceflor ; nor could it be contended that it (hould 
befo. The deed therefore called upon him to do 
more than he was bound to do ; and therefore be 
was well warranted iji refufing to execute it. The 
Plaintiff therefore mud have nominal damages only, 
^ there is an iffue on the non eftfa^uni. 

Verdift is. 

Erjkme and Balguy for the Plaintiff. 

Effinaffe for the Defendant. 



SITTINGS AFTER. TERM 
AT WESTMINSTER. 



JwU 5, 1803. 



Harris, quijam^ v. Hudson. 



In debt fit tarn, 'T'his was an aftion of debt qui tarn, 
iot ufvry, the The declaration llated^ that after the 29th of 

dtcumi^ 18^ Sept. 1 7 14, to wit^ on the 26th of March^ 1 80 1 » it 
uiTJSer a ^ was*corruptly,'&c. agreed between one Thomas Stuart 
CarikKcfrai it and* the Defendant, that the Defendant (hould 
is&uL j^jjj ^^ ^jjg f^^ Thomas Stuart a Urge fum of 

money, to wit, the fum of 34/. and (hould for- 
bear and give day of payment until a certain bill, 
bearing date the fame day and year laft aforelaid, 
drawn upon oncmomas Stuart by Defendant, for 
* the fum of 35/. payable to Defendant, or his order, 
forty days after date, ihould become dues and 

that 
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that the Defendant fliould have for the lending and 
for&earance of the fame, a premium of i/. The de- 
claration then averred the lending the faid fum of . 
34/. and the forbearance and giving day of pay- 
ment imtil the expiration of the time appointed 
for payment of the faid bill ; and that in putfuanM 
of the faid corrupt contrad, on the fame day and 
year aforefaid (to wit, the 26th of March) the Defen- 
dant corruptly and ufurioully took and accepted 
the &id fum of 1/. for the forbearance and giving 
day pf payment of the faiid fum ; which exceeded 
the rate of 5/. fer cent, contrary to the fornj of tH& 
ftatute, * 

The Plain tiffproved the bill difcounteda and that 
the difcount was taken ; the bill correfponded with 
jthe date; but it appeared in evidence, that the 
money was not advanced until the 27th of Marci^ 
being die day after that laid in the declaration. 

This was objefted to as a fatal variance. 

It was anfwered, that the 26th was laid under a 
videlicet^ fo Was immaterial; and therefore no ya^ 
riance. 

Lord Ellenborough. The day is material^ 
it afcertains the time of forbearance; and it is a fatal 
variance. 

The Plaintiff was nonfuited, 

Erjkine and WigJey for the Plaintiff. 

Cr^rrcw and ifwow/v^ for the Defendac^?^ 



M4 Dq^ 
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5aaic4.y. Doe oti dcmtfe Lord Say and SEtB 

V. Gut, Executor* 

The legatee oft TThis was an a&ion of ejcftmcnt, to recover the 
^^e^^^/\ poflei&on of a leafehold houfe and premifles in 
nwiitiSn aT^ the pariQi of 5/, George^ Hanover Square. 
StS^wc"^ Mrs. Mary Guy^ by her will, dated in 1 80 1, be- 
l^tv^^^oi^ queaihed the houfe In queftion to the leflbr of the 
^cl^M, Plaintiff, and appointed the Defendant her cxe- 
Sn t a.' cv^^r, who proved the will. 

flop for it? Theteftatrix died in January^ 1802: upon her 

death, the leffor of the plaintiff applied to the De- 
fendant (the Executor) by letter, requefting to be 
admitted into the poffeffion of the houfe* He firft 
apfwered, that having a large quantity of furniture in 
the houfe, it would not be convenient before Mi^ 
^haclmas ; but by a fubfequent letter he faid^ That 
finding he (hould not waat the houfe fb long as he 
fuppofed, he would give up the poileflion on the 
ajth of Aprih This letter was dated the Z5th of 
Fehruary. 

Poffeffion was dcn^anded on the Z5th of Aprily 
when the Defendant faid, he could not gjlve poflef- 
|ion till Michaelmas \ upon which '% declaration in 
cjeftment was delivered on the z8th; one demife' 
of which was laid on the 26tb oi ApriL 

At the trial it ^a^ firft objefted by Erjkmj:^ that 
this bequeft of the houfe, being a legacy, no 
^ion could be fuftained by a legatee, without 
(hewing an affent by the executer to the legacy; and 
Young y. Holmes J 1 Strange 70, was cited: that, 
th^t l?ei|)g neceffary, ther« veqs in this cafe an exprefs 

diffent^ 
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diflcnt, on the part of the executor, to admit the le- 
gatee into poffeffion until after Michaelmas ; fo that 
the Plaintiff had brought his a(^ion too foon. 

It was fecondly objefted. That no adtion at law 
woiild lie for a legacy; that that point had been ex- 
preflly decided in the cafe oi Deeh and another v. 
Strutt^ 5 Term Reports 690, in which the former 
cafes of Afkins v. Hillj Cowp. 2S4. Hawkes v. 
Saunders^ ib. 289, had been confidered as overruled. 

Lord Ellenborough overruled both objeAions. 
As to the firft, his Lordlbip faid, that it was cer- 
tainly neceflary to (hew an aflcnt by the executor ; 
but that he thought there was an affent by the executor 
fufficient to enable the legatee to fupport the aftion, 
he having by this letter promifed to give him pof- 
feffion on the 25th oi ApriL 

As to the fecond point, his Lordfliip faid that 
he would referve it; but that it appeared to him, that 
in the cafe of a chattel, a fpecific legacy differed ma- 
terially from that of a fum in grofs, chargieable upon 
the funds in the executor's hands, distributable in 
the courfe of adminiftration: That by the afTent of 
!the executor to the fpecific legacy in queftion, the 
property vefted in the legatee, and enabkd him to 
maintain the a6lion. 

Verdift for the Plaintiff, with leave to move to 
tnter a nonfuit. 

Gihh and Marryatt for the Plaintiff* 

Erjkine and CA. Warren for the Defendant.- \ 

' ^hk cafe .was aftefwards moyed; when the court of JTIi^i 

2^il agreed la opinion with the Lord Chief Jufiice; and the 

diitioftion 
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diftindion Is there adopted between a legacy of a fpcafic thing, 
ancTa legacy payable out of the general funds of the teilaior's 
eftate. A fpecific legacy, on the executor's aflentlng to it, reft* 
in property immediately in the legatee ; and he may muntain 
an a^ion at law for it ; but it is otherwife where it is to be 
payable out of the general fund. In the Cafe of Deeis and 
another v. S/ruftj cited at the trial, it was the cafe of a general 
legacy without any exprefs aflent of the executor appearing; 
but for which an aftion was endeavoured to be fvifhiined at law^ 
on the implied aflent of the executor on an account of afiets^ 
which implication the court held that they could not raitc. 



j^-^s^' SeveriN/T;. Keppell. 



wijcn goods arc T^is was EH adioii of trovcr, for feveral articles of 

A-livercd under X ' ■. n j-iit 

« coriciaa, as to pktc and plated goods, Itated in the declaration* 

with tbcin, and Thc Defendant was a filvcrfmiih ; and they 

accordiugtothe bad beeo delivered to him for the purpofe of 

uking^a^^ putting glafles into them. He had been applied 

^rt/sda[4 ^^ ^^ many occafions, for the articles fo de« 

Xrt!lo^todir livercd to him; he jnadc cxcufes, and faid, thc 

«'^aS^u'ff*t^ gl^s was not come from the glafs-blower's : there 

k^'i^I^fn t"* was no denial at any time to deliver the goods, bm 

Sihlcr^^'* rather cxcufes for not delivering them: however, 

in one inflance, the defendant admitted that the 

glafs was conte home; but he then faid, hi^ wiife was 

out, and he could not deliver them.- 

He afterwards delivered the plated goods, and 
(aid he had fcnt the (ilver ones home; which was not 
true. ^ . ' . 

It was obje(5led by the Defendant's counfet^ th^t 

oa 
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CD the evidence given, there was no converlion fuP- 
ficient to fupport the aftion of trover. 

Etskiney for the Plaintiff, contended. That the 
^Defendant having, in the laft inftance, admitted his 
pofleffion of the goods, and having made a frivol*- 
ous and falle pretence for not delivering the articles, 
,afterh5s repeated exciifes before made, that it was ' 
evidence of converfion fufficient to go to the jury ; ' 
particularly from the circumftance of his having 
returned the plated goods, and pretended to have 
feat, home the other ; which was not the cafe. 
: Lord Ellenborough faid, he thought the 
Plaintiff (hould be nonfuited, as there was no evi- 
dence to fuftain the adion in its prefent form: that 
what begins in conVa<5, a non-performance of what 
the party fo undertakes to do ; or a bare non-de-? 
livery of what he undertakes to deliver, is not 
to be confidered as of itfelf amounting to a tortious 
converfion. There was a cafe in the Court of King^s 
JBeruh fome time ago, in which that principle was 
i^cognized. It was an adion of trover againft a 
carrier, for not delivering goods. If a carrier fays 
he has the goods in the warehoufe, and refufes to 
deliver them, that will be evidence of converfion, 
and trover may be maintained ; but not lof a bare , 

noQ-delivery, without any fuch refufal. So in this 
cafe,* the goods were delivered to the Defendant to 
work upon. There was no evidence of any refufal 
by him to deliver them ; button the contrary, he 
makes excules for not doing it. The Plaimiflf 
muft be called. 

Erskine 
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Erjkine and Marryaii for the PlaintiflT. 
Garrow for the Defendant, 

Vide Rofs v. Johnfon^ $ Burf\ 2825, where the 
fame doftrine is held in the cafe of a wharfinger. 



^'^*' Brown v. Ajllen and Oliver. 

'pflis was an aftion of affault againft two. On the 
part of ^Uen^ one of the Defendants^ the af* 
lault was proved to have been committed with more 
violence^ and attended with more eircumflances of 
aggravation, than was the cafe of Oliver ^ the other 
Defendant. 

Lord Ellenborough, in futnming up the tvi-^ 
dence to the jury, told them, they could not fever 
the damages, and give more againft one Defendant 
than againft the other ; but that they Ihould there* 
fore take it as their rule in eftimating the damages^ 
to give their verdift againft both, to the amount to 
which they thought the moft culpable of the De-i 
f endants ought to pay. 

The jury found 100/. damages. 

Erjkine^ Garrow^ and Lawes for the Plainti^ 

Gibbs and Conft for the Defendants. 



Panoerfielq 
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Dangerfield v. Wilby. 



Same day. 



THE declaration in this cafe ftated, That tile De- where a pro. 
/• 1 1 1 -ni • •«• / niiflbry note ha* ' 

fsndant was indebted to the Plaintm 10/. on been given for 

. r t r t 1 • T^ money due by 

H promilTory note for that lum, made by the De- the Defendant 
fendant, payable to the Plaintiff, with thfe other who declares oa 

^ f 1 1 • 1 1 !^ together with 

counts for money had and received, and on an ac- themmcy- 

n J counts, he niuft! 

COU n t Itated . prove the note 

The Plaintiff did not prodgce any promiflbry cd/beforc*hr 
note, which he ftated to have been loft j nor offered "urfe tothe 
any evidence of its being deftroyed, or not in ex- l?°"ap^\Tthlc 
iftence; but gave in evidence, That the Defendant 'uimX^^that 
had, on the money being demanded, apologized for n°j^Jw«Vv«». 
not paying the 10/. on account of the note i and 
there refted his cafe. 

GarroWy for the Defendant, objected: That it 
appearing by the declaration, that the caufe of ac- ; 
tion arofe under a note, which was ftated in the 
pleadings, and which it appeared was in exiftence, 
the Plaintiff ftiould not be at liberty to go into 
evidence of any caufe of adtion arifing out of the 
note, as the promife to pay, which was the only 
evidence, was to pay the note. 

The Plaintiff's counfel contended. That the note 
was only evidence of the debt for money lent, or 
orherwife claimed by the Plaintiff from the De- 
fendant : and that he Ihould therefore be at liberty 
to abandon the note, and go for the confideration 
of it ; which was in the prefent cafe for money lent. 

Lord Ellenborough faid, he was of opinion 
the Plaintiff was not fo entitled ; for as the note, 
for any thing that appeared ia evidence, was in 

exiftence, 
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cxiftcnce, it might be ftill in circulation, and the 
Defendant be liable to be called upon to pay it ; fo 
that he might be fubjecled twice to the payment of 
the fame demand. It was therefore incumbent on 
him to (hew it to be loft, fo that the Defendant 
Ihoiild not be again fubjefted to the payment of it. 
As to any demand therefore on account of the note, 
he thought the Plaintiff not entitled to recover. 

The Plaintiff was ronfuitcd; he having relied on 
the promife only. 

Erjk'me and 'EfphinJJe for the Plaintiff. 

Garrow for the Defendant. 



jMMiyK Edmonstone V. Plaisted, Gent. 

Toprorcthatt nPnis was an adlion of debt to recover feveral pc- 

writ iUuril ill 4 X , « 

particaiar caufe, naltics fpom tlic Defendant, for pra'ilifine as an 

itisnotfothcirnt . . id 

to prove thf pre- attomey , without a certificate, contrary to the ftarute. 

ci|>c by the filaz* _. r^ n ri/i i^rj 

«« book, and :» I he firlt actor the Defendant, as an attorney, 
thrpaify topro chatgcd in ihc declaration^ for which the penally 

docc it : it Ihould n i i i • ' > i /- • 

i.r fhcwu ihat, was liated to have been mcurred, was ih^ lumg out 
ihl"'reafu^y"*"' a pluries Will bv^ him, in a luit of Smythes againft 
rndnoVuch ' the prefent Plainti^. 

Tha^lTal'in"'' To pTove this allegation In the declaration, the 
haX'wHo h,d Plaintiff called the Deputy Filazcr, who produced 
^.ticcio produce the Filazcr's book, in which was "an entry of the 
praecipe in the above fuit. This was offered as eVi-» 
den;e of fuch writ having been adually fued out ; 
' and then the Plaintiff called upon the Defendant to 

produce the writ, having given notice to the De- 
fendant 
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fbftdant to prod^tfceit ; and on his failure to do Co, 
/propofed to give a copy of it in evidence. 

The Defendaat's counfel objected : That this 
>copy was inadmiffible : that the writ itfelf ought to 
i>e produced, or an office-copy, as the writ ought to 
'have been returned into the Treafuryy from whence 
an office-copy could be bad to give in evidence, 
-and which could always be had, as the Plaintiff 
might be called upon by a rule to return it. 

It was anfwered. That tl^e procefs was not bailr 
able ; and that it never Was delivered to the Sheriff; 
b««:«har, wnderthe ftatute, a copy of the proceis 
only was ferved on the Defendant, and the writ re- - 
mained in the hands of the pany^ who was, there- 
-forc, bound to produce.it, if notice was given to do 
fo, as had been -done hece. 

Lord JE-LL EN BO R o UG H faid, That he mull: pre- 
4ame that every thing was done which legally 
^ught to have been done : That every writ ought 
^o have been returned : That it would, therefore^ 
be incumbent on the Plaintiff to f^jevv that he 
iearched the Treafuryy and found no fuch writ ; 
and further. That after, the return of the writ, it 
was in the hijnds of the Defendant. He therefore 
.thought the evidence, as to xhat part, infuificient ; 
and that count was abandoned/ 

Thcfecond count of the declaration dated, That tJnderaaiver- 

fit' -I mtt\x. in a 4ecU- 

-.the prefent Defendajit did thin and there file a raion for p^nai- 

, , . . . ,. . , \ -. ties «* that the 

^decla^atlon m a certam luu: then depeud-me. Defendant bad 

. *led a dedara* 

tion in a certain fuit then dq)dnding/* it isiufficient evidence to pr»d»ce,a declaration out of th« 
^ificcy indorfcd in the Defendant's han(l*writ2ng, as to.the time for pleadicg, without (hewing t 
£wtx otherwife commenced. 

. The evidence on the part of the Plaintiff, as 

t© 
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to this breach, was this : " — The Plaintiff pro- 
duced a declaration taken out of the office, which 
was written in the hand-writing ot the Defendant ; 
and which was indorfcd to pleacl in four days : he 
alfo produced a notice of declaration filed ; which 
was alfo in the Defendant's hand-writing, and bad 
been ferved on the Plaintiff. 

It was objeftcd by the Defendant's counfel : that 
this was infufficient : That the count referred to a 
fuit then depending, which being the fame referred 
to in the count which had* not been proved, there 
was therefore no fuch fuit in proof as that in which 
the declaration in this caufe ftated a declaration to 
have been delivered. 

It was anfwered, That it was fufficient for the - 
Defendant to fliew, by the produftion of the decla- 
ration and indorfement, that there was fuch a caufe 
depending as that flated in the declaration; at 
the court would not prefume that, there was no 
fuch caufe depending, when a declaration appeared 
to have been filed in it. 

Lord Ellenborough faid, he was of opinion , 
that the produftion of the declaration, as taken out 
of the office, and proved to be in the hand-writing 
of the Defendant, was evidence fufficient to fatisfy 
the averment in that count ; and that the Plains 
tiflf was therefore entitled to recover on that count j 
but referved the point *• 

Verdidt for one penalty* 

Gibhs and Lowes for the PlaintifF. 

J^rjkifte and Garrow for the Defendant. 

, • I believe that the point was never moved ; and that the 
Bcf«ndaat acquiefced in the verdidt. 

Dalison 
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Dalison v. Stark. ^*"'''*- 

CASE to recover 'the value of a quantity of foap, whercanwdflr 
^ ' * IS given werhmf 

fold by the PlaintifFto the Defendant. for goods, and 

■' ^ the perlon to 

To prove the agreement for the fale, the Plaintiff whom it h given 

, puts down the 

called a witnefs, whp* dated, that he was employed terms of it in 
to procure orders for Mn Dalifon^ the Plaintiff, memonndum, 

11 !«• "/T- r r ■* ' 1 but it is not iign- 

who allowed hmi a commipon for to doing ; and cd by the perfon 
that he had received the order fram the Defendant goods^L tcrmi 

y. , ^- - «. ofthe order may 

for Che foap in queftion- be given in e^w 

He was afked, if the order was not in writing ? prTd^cin'J" he 
He anfwered, that it was. But being particularly in- "^^^"^^ 
tcrrogated as to the manner in which it was made, 
and the circumdances of its being reduced into 
•writing, he ftated, that the order was given to him 
ty the Defendant verbally; an4 tha^ he had put it 
down in writing to affift his own recoUedion, merely 
as a memorandum. It w4s not made by the 
buyer, nor was his name figned to the memoran- . . 
dum which was made by the wjtnefs. 

It wasobjeded : That this memorandum^ being in 
writing, ought, to be produced j that it contained 
the terms of the fale, and wosof courfe the beft 
evidence ; fo that no parol evidence could be ad* 
ttiittfed to prove the terths of it. 

It was anfwered, That though what was in writ- 
ing contained th^ terms of the contrad, it was not • 
in fadt the contraft, the contrafting party never 
having figned it, as he gave the order verbally. 

Lord Elienborough faid. That he thought 
the witneis might be allowed to give pa^ol evidence 

Vol. IV. * N of 
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of the contraft ; and that the memorandum was n6t 
ncccflary to be produced. This was not the cafe of 
a fale-note, or contradk made by a broker, who 
a^ed between the parties, attd who made the me- 
morandum as agent to botb, and as containing the 
ter'ms of the contra^^ ; in which cafe, the memo- 
randum ought to be produced: but that this was 
the adt of thewitnefs^ as a fervant of the Plaintiff^ 
to affift his memory ; and was not iigned by the 
party : it was therefore not necef&ry to produce it. 
The Plaintiff was nonfuited on other grounds* 
jEr/Wy/^ and Z^w^^ for the Plaintiff. 
Garrow ixid Gibbs for the Defendant* 



Jum 9i*. 



Smith v. Chambers. 



To rove a title T^R^sPAss fot breaking and entering the Plain* 
to the icflcc of tifi?s.clofe, at Milbank. 

P'cmiflfs, in an ' 

aaion of trcfpafs pjea, Not Guiliy. 

for breaking and ' '' ^ 

entering them, xhc jtrcfpafs wa» Committed on an embankment 

the Icrflor IS an . 

inadraiffibie wit- on the fidft of the riVer TJiames^ which the Plaintiff 
claimed as leflee : the Defendant alfo made title to 
the hcus in quoj as leifee. 

To prove that the place belonged to the Plaintiff^ 
Kis counfel called the landlord, under whom he 
held it. He was objeded to, as incompetent ; in- 
^fmucb, as by coming to fupport a title in this 
Plaintiff to the place in queftion, he was thereby 
*cftabli(hing a title in himfelf to the fame premiiTcs. 

Erfldncy for the Plaintiff, contended. That tte 

a^ion being trefpafs^-was founded on pofleflion 

I ' onlyj 
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6hty ; it Was therefore fufficietlt for him to fhev^ thi 
Vlmnuff in pd^effion^ wbkb the landlord coulid 
J>rove, and which evidence Was noi connefted wirfi 
the title. If^ however, thete was a cov^enant for 
quiet enjoyment from him t6 the Plaintiff, in that 
cafe he adriiitted that h^ Was incompetent ; but in 
no other cafe i that the fame principle which, if^ 
k was adniirt^di would retidef him incompeteiit, 
applied to the prefent cafe. 

Lord Ellenborough faidj If the witnefs d^ 
tnifed the prfemiffe3 t6 the Plaintiff, though witlioilt ^ 
the covehatlt alluded td^ he Was bound to fuppoK 
the title ; as on the word " demifed,'* a covenant in 
law is raifcdj which would Xupport an aftidn by 
the Icflfee a]gainft the leffor, in cafe he waft eviAed 
from the pofTeffion. I'he Witnefs, thefefdre, was 
to fupport his own title to thfe premifTes by his owfi 
tefliimony ; and he thought he was upon that g^round 
inadttiiffible : he wa5 accordingly rcjefted. 

The Plaintiff was nonfuited. 

^i^skine and Martyatt for thfe tlaintifF. . 

Guftovu for the Defendant, 



mtmt^ 



Drake v^ Shorter* 



'^yfi^ik. 



TRoVEuforabo^r. 

Plea of General Iflbe. . . ha» been dooc «• 

The cafe ftated on the patt of the J^laintifT, was, mg to an«*herf* 

That the Defendant, whp was employed in an in-^ tpaoaferwcc^t* 

' . luch peribo out 

4>f charltyi dr to {^revest nilibhiefy from the aA of fuch pitions, an a^son oltMr^cc wiilMT* 
iUr Air it. 

N a tent;<2&^ 
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■ vcncion for making a veilel fail againft wind and tide, 
had employed the Plaintiff to work on her : Thar 
wh)le the veflel was fo working on, (be took fire : 
That the Defendant took a boat belonging to the 
PlaintifT, to endeavour to extinguith it; but that 
0ie funky and was loft. • 

Garrav>9 for the Defendant, dated his defence 
.to be, That while the Plaintiff was working on tber 
veflel, it was his duty to have taken care of her ; 
.and that the interference, in this cafe, w^s to pre- 
vent the fire fpreading, by means of which the ac- 
cident happened ; which be contended was lawfiil. 

Lord Ellekboroitgh faid, That if the fadt 
was fo, he thought it amounted to a defence : that 
: what might be a tort under one circumftance, 
might, if done under others, afllime a different ap- 
.pearance. ' As for example : If the thing for which 
ihe aflion was brought, and which had been- loft, 
was take.n to do a work of charity, or to do a kind- 
nefs to the party w(ho owned it, and without any 
intention pf injury to it, or of converting it to his 
own ufe 5 if, under any of thcfe- circun\ftances, any 
misfortune happened to tlie thing, it could not be 
deemed an illegal conyerfiQix; but ^s k would be 
a juftification in an aAion of trelpafs, it would be 
a good anfwer to an aftion of trover* ■ 

N .^ The Defendant failed in proving the circum- 

ftances aii to the fliip being in the Plaintiff's care; 
fo that the accident of the fire proceeded, from the 

' . '»' Defendafit hi'mfdf ; and the Plaintiff had a verdift. 

. ..;.•. ErsBfie and Marryatt for the Plaintiff. 

; <j<?rrawf<Jr the defendant. ' 

Calvai^t 
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Calvart V. Horspall: 

HPrespass for the mefne profits of certain pre- ^•^[i^*^^ 
mifies, fituated in the parifh of Pancras. ^^^l^t^, it 

The Plaimiifproved the judgment in ejedment, ;*e^c°«etf'' 
in a caufe of Doe on the demife of Calvart v. Roe. ^^^^^^\^^^ 

To prove that the Defendant was in pofleflion of f^^^^i^'^^Jhr^' 
the premiffes at the time of the ejeftment; the i>cfcn«Uoi: 
I'laintifF called the perfon by whom the declaration 
in ejeftment Was ferved upon the premiffes: he 
faid, That he ferved the declaration on a perfon who 
faid his name was Horsfall\ and that he explained 
to him the notice, at the foot of the declaration, 
to appear. 

The Defendant had let the Plaintiff into poffef- 
(ion of the premiffes ; but no writ of poffeffion had 
ever been executed after the judgment in ejeftment. 
CJi^^i-faid, the only queftion was. Whether the 
Plaintiff could maintain an aftion of trefpafs for the 
melne profits, without having a writ of poffeffion 
executed ? That as poffeffion was neceffary to 
maintain trefpafs, it appeared by the proceedings 
in the ejedment, that he was not in poffeffion when 
the ejeftment was brought, nor legally fo until 
put into poffeffion under the writ of poffeffion. 

Lord Ellenborough. It has been proved 
that the Plaintiff has been in poffeffion by confcnt 
of the party, i hold, That being in poffeffion by the 
aft of the party when he' brings this adtion, tliar 
that is fufficient to entitle him to maintain tbeaftion. 
Gatrow and Barrow for the Plaintiff. 
<yibbs for tJbc Defendant. 

N 3 Caky 
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^'*'"' CaRY V. KEAE81.EY. 



lb* esse for 
rating a booki 
U not fofijcient 



ri. •jPfl's was an action pn the crfc, for infringing the 
• ** Plaintiff's copy-right in an Jtinf rfl^ry, or Book of 



evidence of • Roads, of wfaich tfac PUimiff' claimed to be the pro- 

%o (hew that 
there were pajr- 

ticiUarerioriaod The Plainti^ pfoved^ th^t fof fiinc preceding 



to (hew that prietOf. 

there were par- • ^^^ 

ticaJar errori aw' '*^* 

f&iftakes in the . v 

frin ingofthe years he had bepn employ^ in taking gnd prepar* 

which were CO.' itig furvcys and diftanccs on the diffrnent roads, t^ 

|nco the plmcd the amount of nine hundred- mile^, which were 

^^' embodied ii^to the work j (q that tiie book w^ con^- 

piled from adual furveys made by bimfelf. 

Having proved by this means his right a$ 
author to the oiiginal work, — to prove that the 
Defendant's book was a piracy of it, he called a 
wjtnefs who had compared them : the names of places 
^i)d dift^nces generally correfponded ; but h^ proved 
that i^ven^l miflakes and errors, which had crept 
into the Plaintiff's book in the printing, were cq^ 
picd verbatim into thp Defendapt^s. Thefe were 
principally in the panes of places, as fUmer Hill 
for Farmer's Hill ; and in the figns, the f^ke of 
fioltoti's Arm for tJn Duke of Jl^eaufort^s Arms \ 
from whence he inferred that the Defendant's bool^ 
^'as a copy from his, apd not an original compilation. 
LoKP flLLEKBoi^oi^GH faid, that h<$thQught that 
proof of thefe errors tranfmitted into the D^eqdant's 
)DOok, would npc fupport the declaration for a general 
printing and pirating of tjie Plaintiffs wofk } the 
Pefendant was authorized toufe a work publilliedas 
f his of the PlaimiiPs, to inake extrofte from it ix^to 
»f?y PFi^Jwl Wor|; of his ow^i wd aiil|aking tfce 
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names and defcriptions, and taking fuch detached 
^arts, was only ufingan erroneous duStlonary. It 
wte therefore ^icceflary to go further. The fixth 
count however was found t© correfpond, in laying 
(be particular injury, that of tranfcribing without his 
«»nfent the particular matter. 

The counfel for the Defendant were ^xanuning ThefirftpuMiA. 

1 » y t rf f % % /*• «r of a book, e^cn 

the winieis, who was an officer of thepolt office, to though he hu 
.the fed of, Whether the (urvey dated to have been uinSuhc m»- 
tnade by Cary the PlaintifT, was not at the expence mah»ta?n '/n°**^ 
X)f the poft-office, profeffing the obje^ to be, to ing'it. ** ^'"^ 
ibew that the copy-right belonged to the poft-office, 
and not to the Plaintiff; fo that he could oiaintain 
no adion for infringing it ? 

Loup Ellenbohough. I do not know that thit 
will proted the Defendant : at law the firft puUUher, 
4even though he has abufed his truft, by procuring 
^he copy, has a right to it, and to an adion againft a 
perfon who publiflies it without authority from him, • 

It may be a ground in equity, as between the perfon 
entitled, and the perfon who firft publiflied it ; but 
it does not deftroy the right of the latter to fue.a 
perfon pirating that right. 

It appeared, that in the book publifhed by Cary^ it is not fafiicT- 
^reat quantity of new matter had beeii added, wjiicfa aaionforpim. 
had been tranfcribed into the Defendant's boqk, pan is found 
with additions, and obfervations had been made on /ifo" her, foi ku 
it, and feveral routs were broken into two 5 but it romillr powfca- 
appeared that there was no entire particular para- |ng°l STe^ork* 
.graph tranfcribed. ILt^wTril^i^.^^ 

Lord ELLENBORai/oH. If I adopt the works of i^iri^^JbilS;, 
cotemporary writers, an^ embody ihem into my ^^,^* **'**^*^ 
^vrn, at makes a new work. 

N4 . UU 
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Mr. Erjkme: Suppoft.a man took ^aUy'% Thilo- 
fophy, and copied a whole effay, with obfervation^ 
and notes, or additions at the end of it, would that 
be piracy? 

Lord Ellenborouoh. That would depend on 
the fads of, whether the publication of that eflay 
was to convey to tiie public the notes and obferva- 
tions fairly, or only to colour the publication of the 
^ original eflay, and make that a pretext for pirating 
it; if the laiier, it could not be (ultained. That 
part of the work of one author is found in another, 
is not of itfclf piracy, or fufficient to fupport an 
adion I a man may fairly adopt part ot the work 
of another : he may fo make ufe of anoiher*s la- 
bojurs for the promotion of fcience, and the benefit 
of the- publico but hiving done fo, the qucftion 
will be. Was the matter fo taken ufed fairly with that 
view, and without what I may term the animus fu- 
fundi? fuch a& was the cafe put by Mr. Erjktne of 
Paley% Philofophy. Look thro* the book, and find 
any part that is a tranfcript of the other; if there is 
none fuch; if the fubjeft of the book is that which is 
fubjedt to every man's obfervation j fuch as the names 
of the places and their diftances from each other, the 
places bemg the fame, the diflances being the fame^ 
if they are corredk, one book mufl: be a tranfcript of 
the other ; but when, in the Defendant's book there 
are additional obfervations, and in fOmc part of the 
book I find corredionsof mifprinting (hisLordlhip 
here pointed out fome) while I fhall think myfeif 
bound to fecure every man An the enjoyment <rf his 
copy-right, one muft not put mianacles upon fcience. 

I think 
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I think great part of the book that I have feen, 
Mr. Kearfley might fairly avow that he had taken it 
from Mr. Carey'% book, I (hall addrefsthefe obfer* 
vations to the jurv, leaving them to fay, whether 
what fo taken or fuppofed to be tranfmitted from the 
PlaintifPs book^ was fairly done with a view of com- 
piling a ufeful book for the benefit of the public, 
upon which there has been a totally new arrangement 
of fuch matter,— or taken colourable, merely with a 
view to fteal the copy-right of the Plaintiff? ' 

The counfel for the Plaintiff conf^nted to be 
nonfuited. * 

Erjklhe^ Gar row ^ and HoJroyd^ox the Plaintiff* 
Dallas y Gihhsy and Tomlins for the Defendant. 



MiLWARD, Affignee of Gates, 
V. Forbes. 

n^His was an aft ion of trover by the affignecs of mere a ^^ 
Gates^^ bankrupt, to recover from the Defend- friv.te eximm* 
ant the value of fifteen facks of flour. commSi^ters 

The cafe ftated to charge the Defendant was, and tSatcx** . 
That after an act of bankruptcy committed, the uITcn 'a^*n, ir 
Defendant had taken away from the bankrupt's ^i^'fon^iyi/^^ 
houfe the ^fifteen facks of flour, and converted them Too'ciit'ertol,^ 
tohisownufe. 7.llllX 

The Defendant had been examined before the ^p^l^fn^^^il^"^'' 
commiflioners of bankruptcy at a private examina- j^^^ wd'hchi* 
tion: his examination was taken in writing ; it was fignw»t; Ti»e 

t> » whole of his ex- 

amioation oec^ not be taken d^wn, to make that evidence which applies to. the matter ia 

jiiipuie. * 

produced 
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prod'uced by the fdicitor» under the commiffiojtl 
figned by the Defendant, and offered in evidence. 

Garraiv, in examining the folicitor who produced 
the proceedings, interrogated him very particularly> 
Whether what was then put down, and there pro- 
duced, was all that had been fud by the bankrupt 
hn his examination ? or. Whether only fo miKh 
was taken down as was ftifficient to be made ufe of 
on the trial ? contending, That all that had paffed 
at the examination fhould have been taken dowa 
and produced as his depoHtion ; as the part omitted 
might give a different colour to the tranfadtion. 

Tlie witnefs faid, That the Defendant had (aid 
more at the examination than what was fo taken 
down ; that he had taken down only what he 
confidered.as relevant ; but that nothing which was 
relevant was omitted, whether it made for or againft 
the party; 

Lord Ellenborough afked, If the examination 
had been read to him before he iighed it ? Being 
anfwered in the affimative, he faid. That, as after 
the party*s hearing it fo ftated from his own words, 
and the examination was read over to him before he 
iigned it, it mud be taken to be a (latement of fads 
admitted by him ; and was therefore evidence. 

Garrow then ftated his defence to be. That the 
goods in queftion had been procured by Gates from 
the Defendant, in confequcnce of a conspiracy be- 
tween him and one Wintsr^ to defraud the Defend* 
ant; the goods having been delivered on the Fridoff 
for a ready money price, when Gates pretended he 
liad not then a cheeky but would give one on 
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Monday : That on Saturday they were handed over 
to Winter^ who was his journeyman, on whidi iSj/z/r- 
/^^ Gaies abicondcd; TiMt beiog tberefere ob^ 
tained with a fraudulent view» no property was 
taken from the Defendant^ nor of cpurie pafled to 
tb^ aflignee under 6«/«r's bankruptcy, fo that the 
Defendant might refuasMS his property | and cited 
^ukU% cafe *. 

Per Lord E^I'EH^oRoiTGH. Hierewasa cob« 
traft, and the Defendant let the bankrupt have theni 
o;i fale, and with a view to obtain payment. In 
jJkkl^h cafe^ the note was given to him to difcount 
as a fervant pf the profecutor ; there was no pro- 
pierty pafled to him: the cafes are different. I 
tbinli: there is a Ai^ciipnt i:hange of property to fuT* 
tain the a^lion. 

Garrow then propofed to iaipeach the petitioning 
creditcnr's debt| and a witnefs was called to prove 
what the petitioning creditors had fa^d with refpeft 
to the amount pf his 4eb{:> in order to bring ir 
within loo/. 

Lord £ll^nboroi7gh faid, he could not ad- 
init the declaration of a perfon in a cafe where he 
l^as no( a party i 4Pd rejedted it. 

Vcrdia for the Plaintiff. 

Erskme and Marryait for the Plaintiff. 

Garrvw ^nd Mifddofk for t|ie Defendants 

• ^e 4kW9 cafr, IP Uofh't CrpWD Cafct, fol. 266^ I ft Edit. 

HlSCOX 
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y^*"- Hiscox V. Greenwood. 



ifafcnrantem- 'T'rover for a one-horfe chaifc. ' 
fluintoaoany Thc cafc ftatcd on the part of the Plaintiff 

Mb^nem- was, That the chaife having been broke by the^ 
hM^&e^'ln/ negligence of his lervant, and without his know-- 
does^ the w^k ledge, That the fervant had, without aequainting 
TiILronicaiion Wm, and without any orders from him, taken the' 
ii^gh'thTS^ng chaife to the Defendant, who was a coacbmaker, to 
tToTk'was w g^t i^ repaired : That the Defendant had never been 
~he mX?^ h« employed by the Plaintiff as his coacbmaker, or to da 
b HOC Kabje. ^^y ^^j-j^ j^j^ j^jj^^ Some repairs had been done to 

it, to a very fenall amount. The Defendant re- 
fufed tp deliver it up till paid the amount of his de-* 
mand j contending, that he had a lien on the 
chaife, on account of the work which he had done* 
to it. ^ * ' 

Lord Ellenborough faid. That the Defendant • 
had no right to hold the chaife as a lien. Whatever 
claim of that fort he might have, he muft derive it 
from legitimate authbrit)' : That unlefs the mafter 
had been in the habit of employing the tradefman 
in the way of his trade, it fliould not be in the 
power of the fervant to bind him to contrails of 
which he had no knowledge, nor to^ which he gave 
his aflent. It was the duty of thc tradefman, when 
he was employed, to have enquired of theprincipaf 
if the order was given by his authority ; but having 
X neglected to do fo here, and the mafter having never 

employed 
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»7S 



xmployed him, the mailer was not liable to the dc^ 
tnand ; and the detainer of the chaife was iiniawfuK 

Verdid for the Plaintiff. 
■ for the Plaintiff. 

Glbbs and Garrow for the Defendant. 



SITTINGS AFTER TERM AT GUILDHALL. 



Grant 'z;. King. 

A cTioN on a policy of infurance on the (hip — , 
on a voyage at and from Breft to London^ 
againft Brili/h captures, with liberty to carry fimu- 
lated papers. 

Theveffel was bought the middle o^ July. She 
.then lay at Breft ; and the infurance was effefted in 
^tigufl, 1789. 

, The veffel failed in the month ol^March follow- 
ing. The port of Bnft was then blocked up by 
the Britijh fleet ; the Plaintiff was an American ; 
and the objeft of the policy was to proteft her from 
Britijh captures only. 

The nature of defence was, the length of time 
.which elapfed between the failing of the (hip and 
the figniug of the policy ; which, under the autho- 
rity of the cafe of Chitty v. Selwynzod Marfyn, in 
z Atk, 359, it was contended, difcharged the un- 
derwriter. In that cafe Lord Hardwlcke decided, 
That where a (hip is infured at and (rom a place, 
^ long as the (hip is preparing for the voyage, the 
infurer. is liable; but if all thoughts of (he. voyage 

are 



Junt t4f &b 

Mere length of 
time eUprcd be- 
tween the figjti- 
ing of the policy 
aud the failing, 
is not fuificicnc 
to avoid a po- 
licy ; it is mau 
tcr oi' evidence 
to be left to (he 
jury, iffuch a 
time has dapfed 
as amounts to aiv 
abandonment. 
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«re laid afide^ and the (hip lies ehefe lix ot Hifm 
years^ with the owoer's privity, it (hall never be fiud 
that the infurer is liable« 

Lord ELLENBOROudH (aid, That ta be fore^ 
while (he was in a fair ftate of preparation for the 
voyage, it was covered by the poftfey } but if the 
voyage was abandoned for a length cuf bttity tiyi 
infurers coiild not be hdd liable* 

The PbintiS*, to account fer the driaf , ea^led-a 
witnefs, who proved the purchafe of the veflcl at 
BreJ: That be found a great difficulty in procur- 
ing American failors to navigate the veffel : Tfiat hcJ 
left Brefi and came to England for the ' purpofe of" 
procuring them; by which much time was loft^ 
and the failing of the (hip thereby delayed. 

The Defendant endeavoured to eftabliffi. That 
>there was confiderable and unneccffary delay in fend-* 
ing over the men from London ; none having been 
fcnt off till the latter end of November. 

Lord Ellenboroi/gh. Under the the^ exjfting 
ftatc of affairs, at the? time of underwriting the policy^ 
the Defendant cannot fpin out the time day by day. 
The queftion, Whether there was an abandonment 
of the original adventure ? is to be decided from a 
fair review of all exifting circumftahces at the time 
when the voyage might reafonably be prefumed to 
commence. Here the extreme difficulty of pro- 
curing men is to be taken into confidefation. To^ 
difcharge the policy, there mud be a clear imput^i* 
tion of wade of time. Mere length of time elapf- 
ing between the failing of the vefTel and the UndeN 
writing of the policy, is not of itfelf fufKcient td 
avoid tlie policy ; it is capable of explanation Yow 

cannot 
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ciattmot ^xpeft every aft of cameft and extreme 
promptndfs, hardly (hort of the inftitution of a new 
adventure, fhall, in my opinion, be fufficient to 
amount to a defertion of cbe policy. 

It was left to the jury, who found a verdid for 
tlie Plaintiff. 

Erskine and Giles for the Plaintiff. 

Park for the Defendant. 



Clark ^. Gray. j^i^^^ 

T^His was an aftion on the cafe, againft the De- wtcrectirkA 
fe'ndant, as proprietor of a ftage-Coach, to recover Sly "ISrnrt tL 
the value of a trunk fent by the Defendant's coach. }!iJX%^Ae 
The Plaintiff had taken her place at the Bell l^tjltthi'^ 
Savage Inn, flept there at night, and brought her ^^^"^ °^ p*^ 
box with her to the inn; it was m^Lrkcd Pa/Tenfrer t>»f co*cJ>, « 

-*' ^ other carriage ? 

on the lid. On the next morning the coach fet off. *^^ ^^ «<> g«>* 

, fcnt to be cac- 

The guard did not take his place behind. When ^i«i only, 
the coach came to Jflingtony the guard announced to 
the paffengers that the parcels had been loft 9 and 
Mrs. Clark's trunk among the reft. 

Giih (hated, that the defence relied on was, That 
the owners had given notice, that they would not be 
liable 'for any parcel of above 5/. value, unlefs paid 
for as iuch. He then contended. That this notice 
applied to the caie of goods only fent to be carried^ , 
and not to the caf(5 of paflengers luggage^ * 

Lord EfcLENBOltouGH laid. That it had been 
decided, tftatthe luggage of paflVngers came with- 
in the exception* 

^ EAking 
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Ersline ftated. That notice had been given by 
Land-bills, and by a large board puti up in the 
coach office, in the following terms : -^ 

" Take notice. No more than 5/. will be ac* 
•** counted for any goods or parcels delivered at 
^ ** this office, unlefs entered as fuch, and paid for 

*« accordingly/' 

It was faid by the Plaintiffs counfel. That it 
did not appear th^t the Plaintiff was apprized of 
this notice, or knew of it in any way whatever. 
He faid, That Judge Buller had laid it down^ that 
all the coaches in the kingdom had adopt^ the 
notice for their own fecurity. It was the duty of 
the paffengers to make the enquiry ; afid the inn- 
kfeeper might rely on the general notice. 

Lord EtLENBORouGH. I think, where the 
^ party has. taken the precaution mentioned, it is 
prefumptive notice to all perfons. In a cafe from 
Lancqfter^ where it was publidied in the county- 
paper. That perfons in a particular manufactory 
would claim a lien on goods fent to be manufac- 
tured, it was adjudged, by fuch publication in a 
newfpaper, to be a fufficient. notice. But I muft 
fee that the Defendant did ufe fuch precaution, 
and give fuch notice. With refpeft to its being 
the general ufage of all the innkeepers, I think that 
it is not evidence. Carriers are f ubjeded to loffes 
■ by the general law of the realm ; 1 therefore think, 
that every man mufl difcharge himfelf by notice 
given by himfelf j and that it was incumbent on 
him to prove that fuch notice was given. in thls-cafe. 

The Defendant proved the notice fufficient. 

Gihks 



EAST£R TERM, 43 GEO. IB. i»03. t^jf 

Cibh then relied, That, under this notice, they 
Were liable for 5/ j that he, at all events, was en- 
titled to a yerdid for that fum. 

The . Defendant denied any liability ; and cited 
Clay V. milan, 1 H. Black/. 298. 

Lord Ellejjboroitgh. This limits the amount 
of their liability; but 1 will referve that point. 
Whether there Qiould not be a fpecial count on the 
fpecial contract, as excepted in their notice ? 

Gihh ai^d Marryait for the Plaintiff. 

Erskine and liolroyd for the Defendant* 



^ , WyBURD V. StANTOIJ. J^n.tA^h 

ASSUMPSIT for goods fold and delivered* A poandjgt 

_, ^ ^ ,.' ,_ ^ ^ agreed to be paki 

Pica of the general iffue and fet-oti. One part to a perfon for 
of the fet'OiTwas for certain poundage and reward, 'cttftom((»^ it 
before that time agreed to be paid^ and then due and * ** * 
payable from the Plaintiff to the Defendant uporij 
and in refpeft of certain goods and merchandize' 
before that time fold and delivered by the Plaintiff 
to ot\t James Perry AndrevJy for and in coofider^- 
tion of the Defendant having recommended the 
faid James Perry Andrew to buy the laid ^oods and 
merchandize* from the Plaintiff. 

Upon this being dated, Lord ELLENBOROtroH 
faid. He thought that this demand could not b«' 
fupported: it was a fraud on third perfons. 

It was accordingly rejedecL 

Vol. 17. O SITTINGS 
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SITTINGS AFTER TERM 
IN THE COMMON PLEAS. 

Martin v. Thornton. 



Where matters 
have b< 'n re 



'T'his was an adion for malicious profecution, and 
ferrcd to arbi- for mallcioully holding; the Plaintiff to bail. 

tracion, it is ^ . o 

matter ot c^i- Plea of Not Guilty. 

dence whether rt^ a 

•pirticuUrmat- The Defendant, Colonel Thornton^ had cm- 

Cer of complaint i • r^i • •«» • • • r i* 

hasbeeofub. ployed tbc Plaintilito write a pamphlet for him, 
bitraror* confi. fefpeding a difputc which he had with an officer 
of a regmient of Militia, then commanded by him. 
In the courfe of that bufinefs, the Defendant had 
paid to the Plaintiff, as a remuneration, two fami 
of 70A and 50/. : — Thefe fums were confidered bjr 
the Plaintiff as an inadequate reward ; and he had 
fued the Defendant for a further fum of money on 
that account. While that adlion was {o depending, 
the prefent Defendant had arreded the Plaintiff; 
and held him to bail for the two fums above men- 
tioned, which he had fo paid to the Plaintiff- 
Both caufes were referred to arbitration^ 
The arbitrator awarded, That the: Plaintiff had 
been fully paid ; but that there was no caufe of 
adtion againft him on account of the money which 
lie had lo been paid : and for fo arrefting and hold- 
ing him to bail, the prefent aftion was brought. 

Serjt. Cockdly Lr the Defendant, contended, 
That the award was conclufivc evidence againflany 

righi 
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right in the Plaintiff to recover; the reference having 
been of all maiters in difference, which neceflarily 
included the ground of the prefent aftion, the griev- 
ance cofmplained of by it being then fubfifting j and 
an objed of complaint upon which the arbitrator had 
decided ; and he offered the award in evidence. 

It was contended not to be admiffiblc* 

Lord Alvanley. What amounts to accord 
and fatisfadlion may be given in evidence, under 
ihe general iffue. Lord Holt fays. That it was 
an innovation ; but it has (ince been well fettled^ 
that whatever goes to (hew, that the Plaintiff had no 
caufe of aftion, may be given in evidence under the 
general iffue. If therefore the objedt of the prefent 
aftion had been before in claim before the arbi- 
trator, the award was conclufive of the PlaintifTs 
right to recover in thii^ adion ; but that mufl be 
proved. 

The award was produced. It awarded. That 
in the caufe of Thornton v. Mar tin ^ the Plain- 
tiff had no caufe of adionj and awarded to the 
Plaintiff the cofts : and that, in the other aft ion, 
MarSin V. Thornton^ the Plaintiff Martin had no 
caufe of aftion ; and ordered certain manufcripts 
and printed papers to be given up ; and then order- 
ed alfo, that the parties (hould execute mutual 
releafcs. 

The Defendant's counfel then called the arbitra- An «fbitrat# 

may be c^lred to 

tor, to prove That the reference before him was a p'^*"'*- wBatmai* 

* , tcrs were clajaj- 

reference of all matters m difference ; and that a «d before hJm, 

on ft rcftisttM. 

claim had been made before him by Martin^ for 
compenfation for the injury. 

O a Thii 
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This evidence was objcdcd to ; and it was con- 
tended. That parol evidence was not admiffible, as 
the award (hould fpeak for itfelf: but it was ruled 
by Lord Al yak ley to beadmiflibleand fufficient 
evidence. 

He was accordingly examined. 

The Plaintiff was nonfuited. 

Serjt. Shepherd and If'igky for the Plaintiff. 

Cockelldjxd Bejt^ Serjts. for the Defendant. 



Wilkinson v. Frasier. 

^8^n•*'ihS^?g A ssuMPsiT againft thp Defendant, who was the 
t^T^^aw, .Captain of a (hip employed in the Southern 
S Ae'^"^^tt of Whale-Fifhery, to recover feamens' wages, 
thc^o^agcia Theaftion was brought, and the Plaintiff dc- 

lieu of wagrsy ^ ' 

r*«", 5>»t"'^ clared on the ufual articles for voyages on that 

IS fold, he may ' ^ 

mainuiin an ac- fiihety ; by which the feamen are, by their articles, 
wages againft to rcccivc a Certain (hare of the produce of the 

thcCaptaintan4 • i- r 

Aaii not be con- cargo m licu of wagcs. 

FMto^. The Plaintiff proved the articles; which were 

figned by the Phintiff, as a mariner ; and by the De- 
fendant, as captain ; the failing of the veffel on the 
voyage, and the PlaintifTs fervjce ; and that the 
oil, of which the cargo was compofed, had .been 
fold, and produced a certain fum ; for the (hare of 
which the Plaintiff went. 

Thefc articles ftipulated, on the part of the 
failors. That they fhpuld proceed on the voy^e, do 
their duty, &c. ; and on the part of the captain, 
That the produce of the voyage fliould be divided 

in 
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in certain proportions : viz. A certain proportion to 
the owners, a certain proportion to the captain, and 
the reft to the other officers and Teamen* The pro- 
portion of a common Tailor was, a one*hundred 
and ninetieth part. 

Befit Serjt. objefte^ t That the aftion could not 
be maintained againft the Captain, who was the 
preTent Defendant ; becauTe the Defendant, as well 
as the Plaintifif^ was to be paid out of the profits of 
the voyage : that they were therefore partners ; aiid 
as one partner could not maintain this adion againft 
another, the adtion was not maintainable. 

Lord Alvanley faid. He would not nonfuit the 
Plaintiff on fuch an objeftion : That the Plain«^ 
tiff, and the other Tailors, were hired by the De* 
fendant and the owners, to ferve on board the (hip 
for wages to be paid to him ; and the (hare was in 
the nature of wages, unliquidated at the time, but 
capable of being reduced to a certainty on thcf fale^ 
of the oil, which had taken place : and thilt he 
(hould not therefore confider them as partners^, but 
as entitled to wages to the extent of their proper- 
tion in the produce of the voyage. 

There was a verdiit for the Defendant. 

Cockell and Lowes for the Plaintiff. 

^efi^ Serjt. for the Defendant. 
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T'lftd,. BiEK V. Guy, Gent. 

WKnudebtof - A^'*^**'*''^ '^^^*^*^'*'y"''**'^''^» furniflied to the 

L"".V'r DefeodwbytbePlaiotiff. 

Riilorrljl* ^^ of "0*^ affumpfit and the flatute of limi- 

'i^T'^^"* Xp prove a new promifeby the Defendant, the 

l^haaaduiow* Plaintiff proved, that on payment being deoiaod- 

uk« the 6eU ed, the Defendant faicj. that he bad paid the Plaintiff's 

•f iimiuuoQs. bill,;ind taken a rieceipc, which he had. On a fecond 

^pplic4tion being niade^.be again faid be had paid 

it ; and would fend a copy of the receipt: a copy 

never was. Tent, and the a£hion was then commenced. 

The Plaintiffs counfel contended. That any kind 

of acknowledgment of a debt, took it out of ihe j 

ftatute; and that here was an acknowledgment of 

the debt, which entitled the Plaintiff to recover. 

Lord Ellenborough ruled. That this did not 
amount to a new promife as contended by the Plain- 
tiff's counlel. He added, that this was the very cafe 
which was meant to be protcdled by the ftatute 



TRINITY TERM, 43 C5EO. III. 1803. 185 

of limitations; where a man had loft his evidence of 
payment : that under that circumftance, he had a 
right to refort to the proteftion" of the ftatutc. ^ 

Nonfuit, 

Garrow and Lamhe for the Plaintiff. 

Martyan for the Defendarnt. 



Doe on the Demife of Cox and 
others. 

EJECTMENT for premises in the parifh of Saint Awifdefcrip- 
•' * * tjon ol the pre* 

jinn J Limehoufi, milTesinanotk^ 

•^ ^ to quit, is nor 

The notice was to thiseffeft: — " Take notice, fatal, if they ar^ 

. . . . - 111/" otherwire fuf- 

that you quit the premiffes which you hold of me, ficientiy dtfign- 

1 It 1 -I *tedlhitihc 

fituated, &c. commonly called or known by the party to whom 

f. - y-- % M %<% notice hai beea* 

name or the fVatermans Arms. given, has not 

The premiffes for which the ejedment was '** ' ^^^ 
brought, was a public-houfe, called the Bricklaget^s 
Amis. 

Erjkine contended, That the notice was bad, as 
not being a proper defcription of the premiffes held 
by the Defendant. 

But it being proved that there was no houfe of 
the fign of the Watermarks Arms in the parifli, and 
that the Defendant did not hold any other premiffes 
of the leffor of the Plaintiff, Lord Ellen^ 
BORoiTGH faid, If the Defendant was mifled by 
the notice, the Plaintiff ought to be turned round : 
but the notice being to quit certain premiffes, 
. with the words " which you hold of me," there 
could, therefore, be no difpute, nor 4oqbt 

of 
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of the identity of the prctniflcs ; and the notice Vw 
fufficient to CDtiile the plaintiff to recover. 
\ Garrow dxAjCarr for the Plaintiff. 
Erjkine and 7ate^ f6r the Defendant. 



Juiy^tk AfiCHER ^^. WiLLINGRICE. 

^.t'^i GJ]!n. ^5 Geo. II. i:. 56, for keeping a houfe for danc- 

iVahouVe^o^r" '"^^ ^"^ mufic, not being licenfed purluant to the 
illegal da.cing ad of parliament. 

•net mufii , it is i-% r j 

not ncceffary The Defendant was a publican; and it was 

that the party , * 

who kepi the proved. That, on every Monday evening, his houfe 

lioulr fhould J r 1 • 

take money for was opened tor the reception of company : that Ic* 

^^ vera! petlons, male and female, met there to dance i 

is.(>d. was paid for admiffion, not to the Defend^ 

ant, but to the ufe of a perfon of the name of 

» *ho, it appeared, profefled to teach . 

dancing. 

It was objeded by the Defendant's counfel : That 
to coaftiture the ofience in the Defendant within 
the ftatuie, the houfe fliould have been uled for the 
illegal purpofe of mufic and dancing for profit to 
the Defendant ; and that if he derived no advantage 
or eiBoluiiient from it, he was not the proper 
objeft of puniflimcnt under the aft : That the per- 
fbn for whofe benefit the money was received, was 
a dancing-mafter. BdUs v. Burghall was cited, 

antt 
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ante 3 vol. 72^, as deciding that this cafe was xKit 
wiihin the (larute* 

Lord Ellekbohough. It is fiot neceflary* in 
order to ful jeft a party to the penalty given by this 
nd of pariiamenr, that he fhould take money fot 
admiflion. The taking of money is only evidence 
that fhe Defend jnt is the owner of the houfe where 
the dancing has been carried otu To the cafe of 
Bellis V. Bw^hall I fubfcribe as law^ but it is not 
like (his cafe^ 1< is fufhci^nc to fhew that there has 
been dancing publicly carried on in this houfe be** 
longing totiie Defendant, without ics being licei^ed 
by tfa^e magin races, to entitle the Plaintiff Co t^ 
cover I he penalty. 

VerdidtforthePhintiff. 

Park and Hovdl for the Plaintifil 

^S^arrow for the Defendant. 



Taylor v. Croker. >>9a 

A ssuMPsiT againit the Defendant as the accep- in «n aate 

tor, to recover the value of a .bill of exchange, ccplor oi «^ 
drawn by Eversfield znA Jones on the Defendant, th/in«iotffJ, «. 
in their own favour, by them indorfed to Sizeland, tLrthr dr^^ 
jind by him to the Plaintiflf. ihe'I>H*ta**^ 

Plea of non^affumpfit. ' lTT!^r^^ 

It appeared in evidence. That at the time the bill tf^^Xh^ 
was drawn, Eversfield zx\6 Jmes were both under ^^J^^*"** 
age : That Eversfield had delivered it to Sizeland 
to be difcoiinted ; and that he had mifappropriated 
the money, by applying it to his own ufe. The 

Defendant 
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Defendant -proved a demand by Eversfiddoi the 
' bill from the Plaintiff, flating the circumftances 
of its having been delivered only to be difcounted^ 
and claiming it as belonging to him. 

Garrow^ for the Defendant, contended. That 
the drawers having been under age when the bill 
was drawn,' that though the bill might not be ab« 
folutely void, it was voidable ; and that E'^rersfeld 
bad (hrWn that he fo confidered it, by applying 
for it to be delivered up j and which circum- 
ftances, he contended, made the inftrument void 
in the hands of the holder4 

Marry ait ^ on the fame fide, cited the cafe of a 
Bote given by a married woman ; and which was 
- held to be void in the hands of a honajldc holder. 

Lord Ellenbo ROUGH. If this adion was 
againfl: the drawers themfelves, that might- be a 
good defence ; as in that cale the drawers, who arc 
ftated to be infants, would be before the court, and 
claiming the proteftion which the law affords then. 
But though the Plaiatiff cicrivcs title under them, 
the note is not to be confidered as void in his hands. 
Infants may make themCelyes liable by a promife 
after full age, to pay a debt to which their infancy 
might other wife be a difcharge : they may here hav? 
made a new promife in this cafe. * It would injure 
the circulation of bills very materially, if luch fads 
were to be enquired into. lam of opinion tbt 
amount of the bill is recoverable. 

Verdidl for the Plaintiff. 

Gibbs and ^Efpinaje for the Plaintiff. 

Garraw and MarrjaU $or the Defendant. 

HOLSTEH 
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HOLSTEN Z^. JUMPSON. 

npaovER for a quantity of houfehold furniture, where gooas 

which had been taken by the Defendant, and • demsnd 

The principal queftion in the caufe turned on u isUuric"* 
the fiA of property; the Defendant contending, fil/evide^ii^Jf' 
That the goods were the property of the PlaintifPs clKe u^ 
mother, who was indebted to hira ; and for which p"^k***** 
debt they bad been in execution. 

The Defendant and her mother were foreigners: 
they Hved together ; and the goods in queftion were 
taken in an apartment in their joint occupation. 

To prove property in the mother, the Defendant 
produced a paper; which was a demand by the mo- 
ther of all and lingular the articles of furniture, 
linen, &c. belonging to her^ which had been feized 
in Church Lane^ Chelfea (where the goods had been 
taken). It was figned by theipother; but the reft 
of the paper was not in her hand-writing. 

This was contended to be conduiive evidence of 
the property on her part. 

The Plaintiff was proceeding to account for 
and explain the, paper; which was oppofed by the 
Defendant's counfel. -^ 

Garrowy. for thfe Defeodant, contended. That 
when a written inftrtiment was produced, with the 
Defendant's name fubfcribed^ that it was evidence 
that the whole was die inftrument of the party 
wbofe name was to it, as the fubfcribing the name 
was the adoption of the coQtents of the inftrumept : 
That, by the paper produced, the goods were ftatcd 

to 
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to be the property of the Defendant's mother ; and 
the objcft of the evidence was to (hcw^ that they 
were not ^ and that it would be breaking in upon 
a folemn rule of evidence to admit parol teftimony ; 
the objefb of which was to alter on explain away 
the efleft of written ievidence, 
' Erskme contended^ That the Defendant's coun- 
fel having produced the paper as evidence thai the 
goo<^ were the property of the mother, he fliould 
be at liberty to (hew the circumfiances under which 
it was given. He admitted that he could not go 
into evidence to vary or contradid it; but merely 
to explain it. For example. The Plaintiff's mother 
might have figned it, ignorant of the contents ; or 
for ibme reafon which (he (hould be permitted to 
explain. 

Lord Ellkkborough (aid. That he could not 
take the notice to be conclu(ive, as to the property 
for which the adion was brought : That if the ef* 
fc6k of the teftimony about to be given, was. to gii^ 
a different conftruftion to a written inftrument from 
what it could otherwife bear, he (hould rejeft the 
evidence ; but this was adduced with no fuch view. 
It was merely to fliew, under what circum(tances die 
inftrument was figned. The effeft of receiving the 
evidence could not alter the rule of law^ An in- x 
llrument might purport to be a party's deed : was it , 
not admi(fible to (hew that it had been delivered a^ 
an efcraw ? He thought it admifiible evidence. 

It was proved, That, in faft, both the mother and 
the daughter had effefts in the houfe j and that the 
demand in queflion was made of the t(k£iscf the 

mother 
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mother herfelf; and were not thofe for which the 
^ion was brought. 

The Plaintiff had a verdia. 

Erskine and Morris for the PlaintifF. 

Carraw and Marryatt for the Defendant. 



Delant V. Jones. M^fju^.j^x. 

THIS was an aftion on the cafe, for a libel. An uv^rtifc- 

Flea of Not Guilty. in the newfpapef 

The declaration ftated. That the Defendant, who ^?f?n"t ufug"/ 
then carried on the bufinefs of a Stationer, intending k Urimput^'i** 
to charge the Plaintiff with the crime of bigamy, "hiXroVtbl 
and to bring him into danger of legal punifhment, 5v*h2^l5^rp«!i. 
publifhedthe falfc and malicious libel foUowing; JlJ^^l^j^^J^* ' 
that is to fay, . *•««><, «4 

• obtaining iaibi;- 

** Ten Guineas Reward. «^fi'»on on «*»« 

' fubjcA ailudeJ 

'* Whereas, by a letter lately received from the t^fcmlnl\y^^z 
ff^efi Indies 9 an event is ftated to be announced by |!^cftea^!n iL*"^ 
a newfpaper, that can only be inveftigated by thefe ' '"'*"^* 
means : — This is to requeft, that if any Printer, 
or other perfon, can afccrtain that James Delany^ 
Efq. (the Plaintiff) fome years fince refiding at Cork^ 
late Lieutenant in the North Lincoln Militia, was 
married previous to nine o*clock in the morning of 
the loth of Augufi^ i799f they will give notice to 
? Jones (the Defendant) No. 14, Duhe Street^ 
S$M James% and they (hall receive the reward/' 

There 
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There, was an umenJo^ That the Defendant 
Odeant thereby to infinuate, and to be underftood, 
that the f^id Plaintifi had been, and was married 
before the time mentioned in the advenifement^ 
and had another wife then hving ; he being then 
married to one Elizah/A Wefton^ his prefent wife. 

The defence re ied upon and given in evidence 
wasy That this aiivenifement had been inferted by 
the authority of the FlaintiflTs wife, for the pur- 
pofe of making a difcovery which was important for 
her to know, namely. Whether the PlaintiflF had an- 
other wife living? That befide this, from the 
terms of the advertifement, no iliredt flander was 
f conveyed ; without which there could be no libel. 

The advertifement might be to difcovcr an heir, 
the legitimacy of a perfon, or for fuch like purpofei 
which would not be a libel. 

It was anfwered by Erskinc^ of counfcl for the 
Plaintiff, That, to conftitute a libel, it was not nc- 
ceflary that the libel (hould be apparent to all the 
world. If a man fends an advertifement to a newf- 
paper fo wrapped up, that, though not intelligible 
to the bulk of mankind, it is fo to minds more 
intelligent, ftill it was a libel ; and that the libellous 
tendency of this advertifement could not be mil- 
taken. 

Lx)rd Ellenboroxjgh, in fumming up to the 
jury, faid, This paper is relied upon as neceflarily 
carrj'ing with it the imputation that the Plaintiff 
was guilty of bigamy. You muft be of opinion 
that it does carry fuch imputation, before you can 
find a verdid for the Plaintiff, as that itieaning is 

neceflary 
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neceflary to make the paper a libel at all. The 
PlaintiflTs counfel contend. That you are to take into 
your confideration only, Whether the advertifement 
conveys a libellous charge againft the Plaintiff 
or not ? I am of a different opinion : I conceive the 
law to be. That- though that which is fpoken or 
written may be injurious to the charafter of the 
party, yet if done honafidey :i^ with a view of in- 
veftigating a faft, in which the party making it 1$ 
int^refted in it, is not libellous. If therefore this 
inveftigation was fet on foot, and this advertife- 
ment publifhed by the PlaintifPs wife, cither from 
anxiety to know. Whether fhe was legally the wife 
of the Plaintiff? or. Whether he had another wife 
living when he married her ? though that is done 
through the medium of imputing bigamy to the 
Plaintiff, it is juftifiablc : but'in fuch a cafe, it is 
neceflary for the Defendant who publiflies the libel, 
to (hew that he publifhed it under fuch authority, 
and with fuch a view. The jujy arc therefore firit 
to fay. Whether the advertifement imputes a charge 
of bigamy to the Plaintiff; and if they think it 
does, then to enquire. Whether the libel was pub- 
lifhed with a view, by the wife, of fairly finding 
out a faft refpedling her hufband, in which fhe was 
materially interefled. If it was fo,, the publication 
is not a libel s and the Defendant is entitled to a 
verdift. 

The jury found a verdift for the Defendant. 

Erjk'mty Garrow^ Gihbs^ and ^Efpinajfe for the 
Plaintiff. ' 

Park and Marryatt for the Defendant. 

Miles 
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MitBS ind another v. Rawlyns and 
another^ Sheriff of Middlefex. 

n^His was aa aftioa on the cafe, ^^linfi; the Dc- 
fendaot, as Sheriff of Middle/ex^ for a £Jle rc- 
turn» ill returning nulla bona to an execution againlt 
two peHbns of the names oi Brown and Ycxion. 

Plea of Not Guiky. 

The Plaintiffs proved the fuing out a /^, fi.fa. 
in Michaelmas term laft, the delivery of it -to the 
Defendants, the taking goods in execution, and 
the return made thereto of nulla hona. 

The defence was. That Brown and Yoxion had 
been bankrupts before delivery of the writ of execu- 
tion to the Defendant ; and that of courfe the pro« 
perty belonged to the affignces. 

The Defendant proved an ad of bankruptcy and 
petitioning creditors debt in the beginning of O^ff- 
her, upon which the commidion was founded ; 
which, of courfe, preceded the delivery of the 
writ to the IherifF, and thereby eftablithed their 
cafe. 

The Plaintiffs counfel relied in anfwer. That that 
commifnon was void. 

This was propofed to be proved. That by (hewing 
an aft of bankruptcy bad been committed prior to 
that on which the prefent commidion was fotJnded -f 
and accordingly were then proceeding to prove 
fuch aft of bankruptcy prior to that relied on, in 
order to defeat the exilling commiffion. 

Per 
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Lord Ellenborough. I wi(h to know^ 
Whether, where there is a valid commiffion fub- 
.fifting, it is to be annihilated, by (hewing an ante- 
cedent petitioning, creditor*s debt, and an aft of 
bankruptcy Sufficient to' fupport a valid prece- 
dent commiffion, without (Hewing that precedent 
commiffion fued out ? It might be, that fuch pe- 
titioning creditors might never put any commiffion 
in motion. I know the courfe of deci(ion has been 
fo; but it always appeared to me to want confi-* 
deration j and I wi(h to have it brought before the 
court for further con(ideration ; but, at all events^ 
after (hewing (uch an antecedent adt of bankruptcy, 
the party impeaching the exifting commiffion mud 
fliew a petitioning creditor's debt then legally fub- 
fifting to fuppoft a commiffion. 

The Plaintiffs counfel relied on the Plaintiffs own 
debt, is being fufficient to fupport a commiffion 
at the time of the former aft of bankruptcy com- 
mitted ; it being then due under a warrant oC 
attorney given by the bankrupt befofe that time. 

It was infifted by the Defendants counfel, That 
it was not a fufficient debt on tbefe grounds : Firft, 
That the Plaintiffs had (igned a judgment on that 
warrant of attorney, and proceeded to execution 
agairifl the bankrupt, fo that they had elefted tQ 
proceed at law ; and that they therefore could 
not be good petitioning creditors. Sccohdly, That 
the warrant of attorney was given for a funi of 
money, with a defeafance to be void, on payment 
of certain bills accepted fof the bankrupt: That 
the warrant of attorney therefore conftituted the debt 
upon which the commiffion was fued out^ it be* 

Vol. IV. P irtg 
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iog to (ecore the payment of thofe bills accq>ted and 
drawn by the Plaintiff for the account of Brixwn^oid 
Yaxton. Until the payment therefore of thofe bills 
by the Plaintiff, no debt was created ; and if Brown 
and Yaxton had become bankrupts, the Plaintiffs 
could not have proved any debt under their commif- 
fion, unlefs thq' had actually paid fome of the bills. 

Lx>rd Ellekborough afked. If there was any 
taie where the proceeding under thejudgment, pre- 
vented the party from fuing out a commiffion of 
bankruptcy ? No anfwer being given, he faid. The 
warrant of attorney appeared to him to conllitute 
a dsbitum hi prefentl fufficiei>t to fupport the com- 
miffion ; but he would referve the point. I be- 
lieve the point was never after' moved. 

Erskine and JVood ior the Plaintiff. 

Garrow and GMs for the Defendant. 



^''^'^^ Hills £;. Hills \ 



mereaiiaii* A sstTMFSiT for moHcy had and received. 

ouity isvo;d fur XX 

9 dcfca in the Pleas oi nGn-affuinpfii and fet-off ; and iffuesoii 

tbegraDCce both plcaS. 

brings an a£tioa . . 1 t-^ r 1 

to rccowthe Thc Plaintiii atid Defendant were brothers; and 

the grantee, 'un- the Plaintiff being entitled to 700/. as his (hare of 

. ofiT, nwyViU^o his father's propeny in the Defendant's hands, they 

whoirol Ihc had come to an agreement. That the Defendant 

paymcnis irsadc 

00 account ot the accoity ; bat if any art of more than fix rears (buidiag, the Plaintiff iho<«i 

acply die iUisic of limitatioos. 

• This is the lame cafe with th^t reported ia 3d Eaa^% Repw 
by the name 0/ HUks v, Wch. The true, name of the cafe i$ 
UiUi V. Hills, 

fliould 
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fliould pay to the Plaintiff an annuity 6f B^Lper 
ann. for his life. 

The memorial of this annuity not having been 
duly regiftered, was void under the ftatutc ; and 
the Plaintiff having brought an aftion on the an- 
nuity-deed, the Defendant had pleaded that it was 
fo void for want of a memorial : upon which the 
Plaintiff entered a noli profequi \ and now brought 
his aftion to recover the confideration. 

The Defendant did not difpute the Plaintiff's 
right of action 5 but relreJ on the fet-off of the 
payments made under the annuity, as more thaa 
covering the amount of the demand, they having 
been paid for eleven years ; and which feveral pay- 
ments, when taken together, amounted to a fum 
exceeding wh^t the Plaintiff claimed, vi%. 924/. 

It was contended for the Plaintiff, That the 
payment of the annuity being voluntary, and made 
before the annuity was fet afide, that the Plaintiff 
had a right to keep thefums fo paid \ and fo they 
could not be the objedt of a fet-off. Secondly^ 
That even if it was the objed of a fet-off, the De- 
fendant could not fet off more than the fums paid, 
within fix years. 

Lord Ellen BOROUGH faid. That as to thefirft 
.objeftion, they were payments on both fides j and 
each party entitled to them as againft the other. 
He was of opinion. That the Defendant was en« 
titled to fet off the feveral payments on account of 
the annuity. 

As to the objedion. That the Defendant could 

only claim the payments made for the lad fix years, 

P % which 
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which was the fccond objedion, the Defendant's 
counfel anfwcred, That if notice of fet-offhad been 
given, fix years only could be fetoff; but as a 
fet-off here was pleaded, the Plaintiff (hould have 
replied the flatute of limitations to all but fix 
years, which he had not done 5 but had replied ge- 
nerally : fo that the Defendant was entitled to the 
whole. 

Lord Ellenborough affentfed to the anfwer; 
and the Plaintiff was nonfuited. ' 

Erskine, Onflow^ Serjt. and ^Efpinajfe for the 
Plaintiff. 

Garrow^ Gibbs^ and Marryatt for the Defendant. 



July y^h. Doe on Demife Harrop v. J. Greem 

and G. Green. 

In.jointejea- T^His was an aftion of ejedment, to recover th«. 

jncnt, one of X c r 

vrhom fuftcrs poffcffiort of a houfe in the parifti of 5/. James ^ 

Judgment by dc- * 

fauti, Aiidthe Weftmrifter^ brought by the Icffor of the Plaintiff, 
fence, the Dc- as the landlord of the premiffes. 
let judgment go /. Greetiy OHC of ihc Defendants, fuffcred judg- 
gL/iJiltneV"© ittent to go by default. The other Defendant 
C^p^aUto. " pleaded to the aftion* ; 

A notice was given by the Icffor, on the 28th of* 
September^ to quit on the 25th of March following 
^ (being Af^r^rA the 25th, j8oz)i after which thqf 

^eftment was brought. 
To prove that the premiffes were held of the 

• ... . leffor 
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leflbr of the Plaintiff, and the commencement of 
the term, the PlaintifTs counfel called /• Grem^ 
the Defendant, who had let judgment go by de- 
fault. 

He was objefted to, as incompetent, on the 
ground that, by affifting the Plaintiff to recover 
in this adtion, he enabled the Plamtiff to recover 
the mefne profits againft the Defendant G. Greeti^ 
and fo protected himfelf J as he would otherwifc be 
folely liable, by reafon of his having fuffered judg- 
ment to go by default. 

Lx)rdELLENBORouGH faid. That the verdidl in 
this caufe did not prevent the Plaintiff from fuing 
him for the mefne profits, as he had let judgment 
go againft him. He was of opinion he therefore 
was an admiffible witnefs, as the only fuppofed in- 
tereft imputable to him, was the poffibilityof the 
Plaintiff fuing the prefent Defendant only, in cafe 
he recovered in this aft ion. This was not a direft 
intereft ; but a remote and only poflible advantage 
which the witnefs migtit have, and which could not 
render him incompetent. 

It was then objefted : That the notice was ferved 
on the 28th o{ September^ to quit on the 25th of ' 
March, which was not fix months notice. 

Lord Ellenborough faid. It clearly was; 
and notice on the 2gth of September^ to quit at 
liddy day following, had been held good. 

Vcrdift for the Plaintiff. 

Erjkine and * Efpina/fe for the Plaintiff, 

lattUdaU for the Defendant. 

V P 3 The 
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y«*i6^ The King, on the Profecution of 

Allen and others, w. Llqyd. 

^I'SS^Tfor T^^* ^^^ *^ indi<5lincnt for a nuifance, preferred 

it*f.nc^oni' *to ^y ^^^ Sociciy of Clifford's Im. 

afewiohabitants xhc Defendant was a tinman* The nuifance 

ofapAiUcnlir 

complained of by the indiftment was^ That, from 
the noife made by him in the carrying on his trade« 
the profecutors were difturbed in the occupation of 
their chambers, and prevented from following their 
lawful profeflions. 

It was proved by the profecutors, who were at^ 
loroies, that in carrying on fuch part of their bufir 
nefs as required particular attention, in perufing 
abllrafts, and other neceflary parts of their protef- 
fioDi, the noife was fo confiderable, that they were 
prevented from attending to it. 

It appeared, however, oja the crofs-examination 
of the witneffes on the part of the profecution. That 
the noife only affefted three numbers, viz- 14, 15, 
and id, of Clifford Si Im,; and that by (hutting the 
windows, the noife was in a great mealure pre- 
vented. 

Lord Ellenborough fcid. That upon this 
evidence the indiftment could not be fuftained.; 
and that it was, if any thing, a private nui&nce. 
It was confined to the inhabitants of three numbers 
of Clifford's Inn only ; it did not even extend to. the 
reft of ihe Society, and cQuld be avoided by (hut- 

ting 



TRINITY TERM, 43 GEO. IIL 1 803. af?l 

ring the windows ; it was therefore not of fuffici- 
ently general extent to fupport an indiftment ; and 
he thought this indidfcnlent had been already car- 
ried on far enough. 

The Defendant was acquitted. 

Erjkine^ Garrow^ arid Conftiov the Profecutors. 

Park and Marryatt for the Defendant, 

SITTINGS AFTER TERM AT GUILDHALL. 



DiMSDALE and others v. 
Lanchester. 

Assumpsit for money paid, had, and received yh^inj^^rf^g^f 
to the ufe of the Defendant, with the other 'ZT^'U^T 

* may maintam 

money counts. '" »^^°" 5^" a 

J money had and 

Plea, non-affmipftt. rf^tis^A againft 

' u [^ ^ the maker. 

The cafe was. That the Defendant having given 
heir promiflbry note for 63/. it was paid into the 
hands of the Plaintiffs, who were bankers; the 
payee having regularly indorfed ir. 

It was fent to the Defendant by a notary, for 
payment. In payment of it, he received, in part, 
a 10/. note, which turned out to be a forgery ; to 
recover the amount of which the prefent adlion was 
brought. 

Thefe fafts were proved. 

Erskine objeded : That this aftion for money 

had and received could not be fupported : That 

P 4 tho 
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the payment of the Plaintifis original demand, 
under the Defendant's note for 63/. in this cafe 
was by a forged note ; fo that the original note 
of .the Defendant was not thereby difcharged, 
and the Plaintiffs might have declared as indor-r 
fees of it, and given notice to the Dfendant to 
produce it : That the Defendant was, therefore, 
ilill liable on that note. He put the cale. That 
the adion was for goods fold, which had been 
paid for in a forged bill. An aftion for goods fold 
and delivered ftill remained : That this action was 
by the indorfees of the firft note ; and as the only 
dealing was through the medium of that note, there 
was no money of the Plaintiffs had and received 
by the Defendant. 

Lord Ellenborough faid. He thought the 
pdtion was maintainable : That when a perfon has put 
his name to a promiffory note, he thereby ^cknow- 
leges that he has money ip his hand of the payee 
of the note ; and undertakes to pay it to whoever 
is legally entitled to receive it, ths^t. is to the per- 
fon who (hall have paid for it a good confidera- 
tion ; and who has thereby become the legal holder 
pf the note. 

Verdidt for the Plaintiffs. 

Gibhs and Giles for the Plaintiffs, 

firsk'me fof the Defendant, 



g(JJlT££S 
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SuRTEEs ^ alt. V. Hubbard. jutfit^ 

THIS was an aftion for money had and received. WHwcanaf- 
' ^ ^ ngnmeat has 

The adtion was brought by the Plaintiffs, as been executed of 

, * property due by 

the aflignees of the (hip Lady Nelforiy to recoyer the * third peri«i, 

. , and the party (» 

amount of freigtir. whom the affi^a- 

rw^i r»i • • a* It* • I r^ t i mcnt is madey 

The rlamtiiis had given a nonce to the Defend-^ for the imrpofc 
ant of the aflignment of the fliip and freight to to Cach^uT 
them J but no notice to produce this notice had ?wq notice?^ 
been^ given to the Defendant . whichT/lignj, 

To prove this notice of the aflignment, a wit- ofthemTa^^ch 
nefs was called for the Plaintiff, who proved that ?ionTs'aft^V'' 
he had ferved the Defendant with a notice of the T^tt^aSS^s, 
affignment; a copy of which he then produced, notice fnVvi!**^ 
He fwore. That the paper which he then produced, ^,7,;^j;*'|^tth! 
'was an exaft tranfcript of that ferved, was written at ^."^ giving » «»- 

* ^ tice to prodace 

the fame time; and that both papers were then tb^tferrcdoa 

* * the other pcifoo^ 

Cgned by the Plaintiffs. 

It was objeftcd by the Defendant's counfel : That 
this was inadmiflible in evidence, without a notice 
to produce that which had been ferved on the De- 
fendant. 

It was anfwered. That there was no diftindion 
between this cafe and that of the notice to quit, 
which had been deemed to be fufficient, when ferved 
in the mode in which this notice wa? ferved : That 
both papers were originals; and fo no notice to pro- 
duce that ferved on the Defendant was necefTary. 

Lord Ellenborough faid, He had fome diffi- 
culty on the fubjeft ; as the reafon of giving notice 
to produce any papers ferved on the oppqfit? party, 

was 
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was to check a perfbn firotn giving in evidence what 
was a ialfe Copjr* He could not, however, diftinguifh 
this from the cafe of notice to quit; and th^t, on 
the authority of that, his Lordfliip (aid he decided, 
though he found difficulties in it, that the notice 
produced might be given in evidence. 

A peribn of the name of fFarJ had been the 
owner of the (hip, which had been chartered by 
the Defendant. IFard had affigned over the (hip, 
and all the freight due by Hubbard the Defendant^ 
to the Plaintiff. 
^kb^d to21 Erjkine objeded : That this adion being to re- 
ttthercooicots to covcr that freight, (hould have been in the name of 

faj over that *=* 

ToontjiozihUi Ward^ as the contract was made with him : That it 

tKrfoay the lat- 
ter can maintala being a chofe in adion, could not be brought by 

any other perfon ; io that the prefent Plaintiff* could 

not fupport the adion. 

Lord £ll£Kboroitgh. Chofes in adion ge* 
nerally, are not affignable. Where a parqr en- 
titled to money affigns over his interefl to another, 
the mere ad of aifignment does not entitle the af* 
fignee to maintain an adion for it. The debtor 
may refufe his aflent : he may have an account 
againft the affignor, and with to have his fet-off ; 
but if there is any thing like an afient on the part 
of the holder of the money, in that cafe, I think, 
that this, which is an equitable adion, is main- 
tainable. 

An aflent was proved on the part of the De- 
fendant, to a certain amount ; but which was co* 
vered by payments made by the Defendant prior to 
the notice. 

The 
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The Plaintiff was nonfiiited, 

Gih^s and NoJanior the Plaintiff. 

Erskine and Giles for the Defendant. ; 



sittings before michaelmas term*. 
Heath v. Hubbard. 

T^His was an aftion of trover, to recovjer the 
value of one-third of the fhip Vljhborn^ againft 
the Defendant, who was owner of the otter two? 
thirds. 

The (hip had been infured; and having beeo 
detained under the Ruffian embargo, was th^n 
abandoned to the underwriters on the 7th of March^ 
1 8ui. A bill of fale was made to the Plaintiff, by 
the owners in trufl for the underwriters. 

Several objeftions were made at the trial, which 
were referved for the opinion of the court. The 
tnofl important of which was, Whether the bill of 
fale, being in truft for certain unnamed under- 
writers on the (hip, was not void in point of law, 
as affording a means of covering foreign interefts, 
and tending to defeat tke provifion of the Itatutes 
%^ Geo. III. €. 60. and 34 Geo. III. c. 68, — the 
fliip regilter-afts ? 

The proof of the converfion was. That Hubbard^ 

♦ The cauics which remained untried when the circuit« 
conunenced, were trie<| before Michaelmas itxjsi^ in the Kin^» 

the 
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the Defendant, had fold and affigned the whole of 
the (hip ; and fb had converted the third to his 
own uft. 

The Plaintiff called a Mr. Brown^ who had pur- 
chafed it. He was told. That be was not bound 
to produce the bill of fale from Hubbard to him : 
he neveithelefs confented to do it. It was pro- 
duced. 

It was then objeAed : That the fubfcribing wit- 
neis (hguld be called* It was admitted to be necef- 
fary ; and he was called, and proved it. 

Brown was then called back by the. Defendant's 
counfel ; and he was afked. If he had not another 
deed refpcfting the veflel delivered to him by 
Hnhhard^ at the time of the execution of the bill ? 

He anfwered. That he had. 

The counfel was then proceeding to afk him to 
the efFeft of it. 

It was objeded : That this could not be done 
without calling the fubfcribing witnefs to that deed. 

It was anfwered, That this being all one tranf- 
adion, and the delivery of the deeds having taken 
place at the fame time, that, by the proof of one 
deed called for by the Plaintiff, all the accompany- 
ing inflruments were thereby made evidence. 

Lord Ellenborough faid, That it was cer- 
tainly competent for the counfel for the Defendant, 
by his crofs-examination, to enqtiire, whether there 
was any fuch deed ; but that he could not avail 
himfelf of it in evidence : he fhould prove the deed 
in the ufual way. 

, The 
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The Defendant was not prepared to prove the 
deed ; and it was not given in evidence. 
Erjkmey Gihbs^ and Hall for the Plaintiff. 
Garrow, Giles ^ and Jhbott for the Defendant. 

In Trinity term following, the cafe came on to 
be argued, when the court decided. That the bill 
of fale was not abfolutely void ; but as to the objed^ • 
of the truft, which were prohibited by law, the exe- 
cution of which trufts could not be enforced ; 
but that there was no fuch illegality affefting the 
truftee himfclf, as would prevent the property from 
veiling in him in the firft inftance ; fo that he could 
maintain theadlion. 3 Eqftf 129, 



cannot be fet oSL 



Crawford and others v-. Stirling. ^***.«»«*v 

ASSUMPSIT for goods fold and delivered. Agwaramce to 

_, rr r A r e^ the amount of a 

Pleas, non ajjumpjit and let -oil. cc«amfamof 

The queftion in the cafe was, Whether the De- rS'iSJfon, 
fendant was entitled to a fet-ofF, under the follow- 
ing circumftances : — Ctawford and Co. the Plain- 
tiffs, were manufafturers and merchants, at Glaf- 
gow^ in Scotland '9 but Andrew Mitchell^ one of the 
partners, refided in London ; and conduced the 
bufinefs of the houfe there. One Kirkpatrick, who 
lived in Liverpool^ having occafion for goods in 
the courfe of his trade, in which the Defendant 
dealtjp procured the guarantee of Mitchell to the 

Defendant, 
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Defendant, on account of the houfe of the Plaintiffs } 
for which that houfc received an allowance of twa 
and a half per cent. 

Kirkpatrick obtained goods to the amount of 
tjool. and then became a bankrupt. Andrew 
Mitchell [on account of the houfe of Crawford and 
Co ) and the Defendant afterwards fettled an ac- 
count, in whicK looo/. which the Defendant ad- 
mitted fhould be taken as the anjount of the guaran- 
tee, was put on the credit fide of the Defendant's ac- 
count ; and balance was (Iruck on the account fo 
ftated. 

One of the items of the fet-off. Was of the fum 
which was the amount of the guarantee given by 
the Plaintiffs to the Defendant, for the goods fur- 
ni(hed to Kirkpatrick. 

It was objedted : That this was a fpecies of de- 
mand that could not be made the ol)je6l of a fet» 
off, it not being a debt ; but a demand for unli- 
quidated damages, depending upon the default of 
Kirkpatrick, Secondly, That it arofe under a gua- 
rantee given by one partner, in the partnerfhip 
name j which could not be done, as being out of 
the courfe of their trade. 

It was anfvvered for the Defendant, as to the firft 
part, That, by the fetrlement of the accounts be- 
tween Mitchell and the Defendant, in which a cer- 
tain fum was ftated, and admitted on one fide of the 
account, it became a certain and liquidated fum,, 
which might be objeft of a fet-off. As to the fecond 
pdint. That the houle of the Plaintiffs were bound, 
by the agreement of their partners, to the guarantee^ 
they receiving a benefit of two and a hzXiper cent. 

Lord 



TRINITY TERM, 42 GEO. lU. 1802. ^05^ 

Lord Ellenborough faid, He thought there 
was no foundation for the fet-off claimed, as tho 
fum claimed was unliquidated damages : That a 
guarantee was a contrad of indemnity ; it was to 
make good the default of another party, for whom 
the guarantee was given : That was not an abfolutc 
debt by the Plaintiff to the Defendant, but an en- 
gagement for the deficiency of Kirkpatrick only; 
it could therefore only be known to what extent 
the Plaintiff was liable, when it was afcertained how 
much was paid by Kirkpatrick^s eflate. This was 
therefore uncertain and unliquidated ^till that fa<ft 
was kno^yn. With refpeft to the fettlement of the 
accounts, in which- a certain fum had been put oa 
one fide of the account, on account of the guaran- 
tee, that was only flated as the amount of the gua- 
rantee, and the poffible amount in the account; 
but it was flill liable to be altered by the dividend 
made by Kirkpatrick^ in diminution of the debt 
due by him to the Defendant. To make the fum 
admiffible as a fet-off, the fum muft be fettled in 
monies numbered, which was not the cafe here ; and 
was therefore inadmiffiblc, — As to the fecond 
point, A guarantee given by one partner, in the 
partnerfhip*s name, unlefs it was in the regular line 
ofbufinefs, could not bind the other partners; but 
if they afterwards adopted it, and aded on it, ic 
ihould bind them. 

Verdict for the Plaintiff. 

Gatrow and Taddy for the Plaintiff. 

Erskine and fVulton for the Defendant* 

Charters 



tfir imrocdttie 



tio CASES AT NISI PRlUSy 



jr^.2,i8oi. Chaters V. Bell and others* 

When there are T^His was all aftion of afllimpfit by the Plaintiflfi 

feTeral indorfer* X .,/• ./,i-ir i 

of a bill, the as indorfce again It the mdorler, to recover tm 

dcciareonanin- amouDt of a bill of cxchange flated in the decla« 
faycc tlV/im! raiion to be drawn payable to Curry ^ or order; by 
!I?iihI>utirat!ng'' him indorfed to the Defendant j and by the Dc* 
fendant to the Plaintiff. 

There were fevcral intermediate indorfers between 
Cttrry and the Defendant ; but thofe indorfements 
were not ftated in the declaration. 

Gibbs objefted, for the Defendant : That the 
Plaintiff could not recover : That though the 
Plaintiff might declare as immediate indorfee of 
Curry the payee, as on a diredt indorfement to him- 
felf , he could not take out what indorfements he 
pleafed, and ftate {ome and omit others ; but was 
bound in declaring, as indorfee, againft a preceding 
indorfer : if he ftated any indorfement of the payee, 
except to hlmfelf, to ftate all the indorfers dovyn to 
the Defendant, as by fujch means only he brought 
down a regular title to himfelf through the laft in- 
dorfer, and thereby render him liable. 

Erjkine contended. That it was unneceffary; 
That it was fufficient for the Plaintiff to ftate hisi 
title as indorfee ; and as the >adtion was againft the 
indorfer, founded on an indorfement to him by the 
Defendant, it was only neceffary to ftate the in- 
dorfement by the Defendant to the Plaintiff; and 
the other indorfements might be confidered, aff to 

tha( 
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tliat part, a furpluiage, except that of the payee. 
Which it was neceffafy to prove, in Order to (hew 
Ihat the bill had been put into circulation. 

Lord Ellenborough over-ruled the objedion, 
faying, That he thought the Plaintiff might de- 
dare as he had done $ but ^is the cafe was to be 
rcferved on another part, he would referve this *• 

JSr/kine and Courthopt for the Plaintiff* 

Gihbs for the Defendant. 



• This point was afterwards abandoned by Mr. Gibbt j wh«i|^ 
the -Other matter referved came to be argued* 



Vol. IV. CL CAS^ 



CASES 

ARGUED AND RULED 
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yiRST SITTINGS IN TERM AT GUILDHALL, 



CoLLETT V. Lord Keith. 

fheexMiiiiittiffli TTrespass for taking the Plaintiff's ftiip. 
To fliort-haiMi The Defendant had been examined as % wit- 

]^ a witiiefs» is neis at the trial of a caufe of Wiljon v. MarryatU 
hlminan^oB^ In the couffe of his examination, he had admitted 
^^^din^^og the taking of the (hip in queflion. 
inVmigtihlJc His examination had been taken by a fliort hand* 
^bJd whLTe writer, who had been employed to take down the 
*^^^' trial. He was called, and examined as to what 

Ijord Keiih had faid in giving his teflimonyi and 
which he had fo taken down at the trial. 

GarroWy for the Defendant, objefted to its being 
read. He dated. That when Lord Keiik gave his 
teflimony refpe&ing the taking of the (hip, and 
was proceeding to date his reafon for fo doing. Lord 
ICenyon had interrupted him, and faid, " Luid 
Hath need enter into no defence to vindic:.ie.his 
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conduft 'y — all the world will agree with hirri/' He 
ftated. That in confequence of that, the queftiOQ 
flood fole and unexplained. He faid. That the evi^*- 
dence of every witnefs who was called, ought to be 
free, voluntary* and with full information of the 
effeft which his teftimony might have againft l^ini- 
felf: Thai Lord Kehh was not apprized of tha 
drift of the examination, or the efikA which what 
he faid might have againft hi mfelf: he was there- 
fore entrapped into this evidence, which he (hould. 
haVe been permitted to have added to, or explained. 

Le Blanc, Juftice, faid, He was of opiiion 
that it was admiffible : That the manner in which 
it had been obtained might be matter of obfervation 
to make to the jurj'^ ; but it what was faid bore in 
any way on the ifluc, he was bound to receive it a^ 
evidence ol the fad itfelf. 

ErJkinCy Gibbsx and Giles for the Plaintiff. 

GarroWy jidanij and Park for the Defendants 



ill 



AT GUILDHALL, 
SITTING-DAY AFTER TERM. 



^ 



Rambert v. Cohen. 



iVbf • 3^ 



Assumpsit for work and labour as a carpenter. 
Plea of tRe General l^ue. ^ 



Whcfc a reccijc 
fr>r money has 
been given oti 

The Plaintijft proved the work done; and the h"ma^*beSfed ' 
charges to-be fair and reafonable. wUfaw'hgiten, 

The Defendant's Qafe was, That the Plaintiffhad m«wo^. 
itndertaken^ to do the work at ^ lower rate than he. 
Q^a had 



•IH CASES AT NISI PRIUS, 

had* charged by the bill, on which the' aftion was 
brought J and thai the 'Defendant had paid the ' 
. whole of the demand according to the price for 
which he had agreed. 

The Defendant's fon was called as a witnefs: he 
faid. That the Defendant had paid to the Plaintiff 
a lum of money for the work j which he believed 
was 8/. 2s. 6J. : that a receipt had been given for 
it by the Plaintiff, which he faw given ; but it was 
on an undamped piece of paper. 

Garrowy for the Defendant, propofed to put the 
receipt into the wiinefs's hand, for the purpoie of 
ufing the piece of paper on which the receipt was 
written, as a memorandum to aflift his memory. 

Parky for the Plaintiff, objefted to it, as it would 
tend to defeat the ftamp duties : That, by giving 
a receipt on undamped paper, the party would have, 
bythis means, the effe6t of its being ftampedj be- 
fides which, it was giving that in evidence by parol, 
of which there was evidence in writing. 

Lord Ellenborough faid. That as the only 
matter in difpute was the naked faft of payment of 
the money, he rather thought the witnefs might be 
allowed fo to refrefh his memory. The paper pro* 
duced, was not produced as evidence of itfelf ; but 
it was a material memorandum, which the witnefs 
might refer to, and give parol evidence of the faft 
of payment ; which be might do, though a receipt 
iiad been fo given. 

Verdift for the Plaintiff. 

Park and 'Effinaffe for the Plaintiff. 

Garrtnv for the Defendant. 

SITTINGS 
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SitTINGS AFTER TERM 
AT WESTMINSTER. 



MoLTON V. Rogers. 



iVov. 30. 



THIS was an adion of debt, on the flat, 2 c Geo.llh Jh* penally ««- 
^ act the game 

c. 50. feft. 1 c, brouerht to recover the pe- certificate aa, 

, r , . . . for not produc- 

nalty for not producing: the certificate entithner the inga licence 

1-11 ...,/! '^*»'" lawfBllj 

party vo kill game, as required by that ftatute. requirrd, knot 

T • I 1 n rt 1 r^i •/• <- complete by the 

It IS by that ftatute enacted, ** That if any perlon refafai to pro- 
(hall be found ufing a dog, gun, &c. or other en- the party rcfufes, 
gine, for the deftruftion of game, by any other Jdu?s"chnftian 
perfon who has obtained a certificate, it (ball ht aUdthTpi^'o£ 
lawful for any perfon producing fuch certificate as **** ^*^^'*'^"^» 
is required by the aft, to demand and require the 
perfon fo ufing fuch gun, to produce and (hew the 
certificate iffued to him for the purpofe aforefaid ; 
and every fqch perfon (hall, upon fuch demand or 
requifition, produce fuch certificate to the perfon 
demanding the fame ; and permit the fame to be 
infpefted accordingly : and if any fuch perfon Ihall 
wilfully refufc to produce or fhew his certificate, or 
not having produced or fhewn it, (hall refufe, on 
demand thereof, to give his chriftian and furname, 
and place of his refidence ; or (hall give any falfe 
or fiftitious name or refidence, he (hall forfeit ten 
pounds.** 

The evidence was. That a gentleman of the name 
pf SJater^ who was a qualified perfon, was out 

Q^ fponing 
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(porting with two greyhounds : That he was joined 
by Rogers^ the Defendant, whofe father was qua- 
lifted : That Rogers^ when he came into the field 
and joined him, had with him a greyhound which 
belonged to his father : That the dog of Rogers f 
and one of Slater\ found and ^killed a hare : That 
Slater had fent and borrowed the dog of the De» 
fendani's father, in order to try him. 

Erjktne contended, That by the prefencc of 
Slater^ and hunting in his company, the Defendant 
Rogers^ though unqualified, was proteded : That 
the law put that truft into a perfon qualified, that 
he would not abufe his qualification ; and there- 
fore, while he was following that which the law 
albwed, the mere joining of an unqualified perfon^ 
and partaking of the fport, was no offence by luch 
perfon. 

Erjkine further contended. That the mere aft 
of not producing the cenificate, was not of itfelf 
an offence : That by the words of the a£t, the 
penalty did not attach until the perfon who re*- 
fufed to produce the certificate, had alfo refufed to 
tell his chriflian and lurname, and the place of his 
refidence, 

Garrow, for the Plaintiff, relied. That the of- 
fences were diftind : the one for not producing his 
certificate ; the other for not telling his name, &c. 

I^rd Elxenboro.ugh read the words of the 
ftatute : -— " If any fuch perfon (hall wilfiiUy re- 
fufe to produce and (hew a certificate, or not hav- 
ing produced and (hewn fuch certificate, (hall re- 
fufe, on demand^ to. give his chriftian and fur- 

jiamej 
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name, and place of refidencfc, every fuch perfon fo 
offcndvng, fliall forfeit a fum of fifty pouads/' 

His Lordfhip then faid^That the offences were AnunquaHfie^ 
not diftindl ; but that after a refufal to produce the ccd j^rfon may ' 
certificate, it was neceflary to aik for the party's ^itVa pcribn*^ 
furnamc and cliriftian name, and his place of tokiugamli'ir ' 
abode ; the aft intending that to be the medium JlTthLTpLY^^^^^ 
of difcovery of the perfon fporting without a cer- prbcipaW^* 
tificate. Every man was not to be confideted as J?!!^^*^*^ 
ufing a dog, who merely participated in the fport: 
if tH^t was fo, no man, unlcis he was qualified, could 
join in the' fport of the field, nor bring a fervant with 
faim ; he mud be himfelf a principal, fuch as the 
owner of the dogs. The queftion therefore wac. 
Was this a loan of the dog to the qualified perfon ;. 
and was the Defendant only partaking of the (port ? 
If it was fo, though the dog might be his, he was 
not liable to a penalty* His Lordihip then added^ 
I am fortified in this conftrudion of the aft, by 
obferving, That by the aft, only 20/. is given 
for not taking out a certificate; whereas the pe» 
nalty, as it is contended for, for not producing aNcer^ 
tificate when demanded, is 50/. A m^ who has 
not a certificate, -and who of courfe cannot pro- 
duce one, would be fubjefted to a penalty of 50/. 
though the not taking it out, fubjefts him only to 
^o/. ; which feenis^to be abfurd. 

Ver:f ift for the Defendant. 

Garrow and Smith for the Plaintiff. 

Erskine and fVigley for the Defendant 



Qjt. ^ Harrison 
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Harrison v, Stratton, 



ta m aAion for HPflis was ao zGtion for ilanderous words. 

liaiMcnMS words, JL 

iirpotiog dit^ Plea of Not Guilty. 

fconcJlv to rhe . . 

fiaiatiff, the The PlaiDtiflfwas a furveyor; and the Defendant 

declar^ion is . i i - 

MX fuppoffted bj a tinman and brazier. 

viiich rnayim- The Defendant had fet up a hot kitchen, with 

iBcaniDf, bat are the Other apparatus, for a Mr. AngerJIem ; for which 

TO^baveadif- hc had charged 90/.. The payment had been diF- 

""^^^ puted, as being a confiderable overcharge. The 

Defendant brought an adion to recover the amount \ 

and the caufe was tried at GtuldhaU. 

Harrtfm^ the prefent Plaintiff, had been em- 
ployed by Mr» Angerftmi as a furveyor, to eftimate 
the value, in order to afcenain how iquch ought 
to be paid ; and to give evidence at the trial, as a 
witnefs, of the value he put on the work ; which 
was 60/. The caufe was tried ; and the Plaintiff 
was examined as a witnefs, on behalf of Mr. Anger^^ 
fiein. The Defendant recovered 90/. being the 
whole of his demand. 

The Defendant afterwards, fpeaking olHarrtfm^ 
faid, ** Harrifon is a Icoundrel. If I would have 
found hiip an oven for nothing, and had given him 
after the rate of 20/. p^r cent, upon the amount of 
the charges for the work and materials, he would 
have pafled my account.'* 

Thefe were the words laid in the declaration, as 
imputing difhonefty in the Plaintiff in .the coutfQ 
of jiis bpiinefs and profeffipn ^ a (urveyon 

The 



MICHAELMAS TERM, 43 GEO. III. i8o3. 119 

The firft witnefs called for the PlaintiflF, proved 
the words, " Harrifon is a fcoundrel ; and if I had 
allowed 20/. fer cent, he would have pafled my ac- 
count." The fecond witnefs proved the words, 
•^ Harrifon is a. fcoundrel ; and if I had deduced '' 
%ol. per cent, he would have pafTed my account/' 
Thefe were the only witnefles called by the Plaintiff. 

Upon thofe words being fo proved. Lord El- 
LEKEORouGH faid, He thought the Plaintiff muft 
be called. He faid. That on the face of the record, 
the words feemed to him to be fcarcely adlionable ; 
they irhputed rather an inclination to the Plaintiff 
to do that which was wrong, than the adual doing 
of it ; and that imputing evil inclinations to a man, , 
which were never brought into action, was not ac- 
tionable. Words 10 be adionable ftiould be un- 
equivocally fo, and be proved as laid ; but that as 
the words were proved, they did not fupport the 
declaration. The words of the declaration were, 
" If he would give me 20/. per cent, j'^that might 
mean fomething to himfelf, by which he would be 
himfelf benefited, to the prejudice of his employer 5 
but the words proved were, " If he would aUoiv^ 
or if he would dedu£l zoJ. per cent.** Thefe words 
might import an allowance or dedudion from the 
PlaintifPs bill, for the benefit of his employer ; and 
^ere of a different meaning and import. 

The Plaintiff was nonfuited^ 

Carrow and Jervis for the Plaintijfil 

J^rjkme for the Pefendaat, 



Williams 
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Williams v. Walsby. 



A general OTiho- ^His was ati adion brougbiby the Plaintiff wbd 

rity from one of X • • • t-^ r i 

feTcraiaflignees was a jomt luretv With the Defendant^ for one 

of a bankrupt's ., #^^7.11 •• 

cftatetotbe Oltver Toulmw, a bankrupt, to recover a contnbu- 

oihers to aft for . ^ . , , . i /• 1 • * 

iiim, and ufe tiOQ for tnoney paid on his account ; and for which 
fafficfc'llt teVn^ the Defendant had given a bond of indemnity. 
toesecvte^^K* The Defendant's plea^ among others, was this : 
tjipre mo^'a That One of the ailignees of Toidrmn^ with the con- 
^^t^l fent of the others, had releafed, &c. 

There were three afiignees of TouImin*s eftate. 
The Defendant was about to give parol evidence 
♦f the fad ; when it was objeded by the PlaintiflF^a 
counfel : That as the Defendant claimed a difcharge 
by deed from one of the afiignees, that fuch could 
Bot be done by that evidence, as one affignee could 
]>ot, by deed, bind another, without an authority in 
writing, under feal ; and Harrifanx. Jackfon^ 7 Tcrn^ 
JS.ep. 207, was cited. 

Lord ELLEKBORotiGH (aid. That he thought 

the evidence was admiflible as offered ; as perhaps 

it might have been done by one in the prefence 

and with the concurrence of the others. 

. The coqnfel for the Defendant cited Ball v. Diiftf- 

, ferville^^ Term Rep. J13 ; and Sir W. Joms^iSBd 

The rcleafe was then produced, and the iub* 

fcribing witnefs to it called. He proved theexe* 

cution of it by a Mr. Vrqukart^ one of the affignees, 

in the prefence and with the affent of a Mr. R. 

Touhnin^ another of the aifignees s but he faid. That 

he 
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be- had never fecn, nor Ijad any comaiunication 
widi the third aflignee. 

Mr. R. Toulmin was then called, who faid. That 
be -had confented to the giving of the r^leafe. 
Being afked, If he had ever communicated with 
the third affignee on the bufinefs ? he faid. That 
that affignee had given to Vrq^ihart and him a 
general authority to.aft for him, as that affignee re- 
lided in the country, and could not attend to the 
concerns of the eftate. 

Upon this evidence Lord Eilenbo^oug'h faid. 
That it was not fqfficient to fupport the releafe : 
That there fhould have been a fpecial authority 
from the third affignee to execute the deed 5 and 
that the general authority given by him to the 
other affignees to ad for him, did not warriint what 
had here been done, 

Verdid for the Plaintiff, 

Gibbsy JVoodj and Wigky for the PlaintiSI 

£,rjkmezxiii Burtmigh for the Defendant* 



Camfield v. Gilbert* 

A ssuMPsiT for money had and received, with S>"yh!l!?"Ji'' 

the other common money counts. cow blikadkl 

-SXf^^.oinon.aJfumffit, S^^i^^^o^SW 

. The adion was brought to recover the fum of *«>efe^of t»tic, 

50/. which was the depofit paid by the Plaintiff, j^fa^^^'^^^^ 

on the purchafe of an eftate in Kent^ contrafted to Jj^ifi^J^j'^f^J^ 

ficienttofhew 
that tike tiUe li» 
We» leetted iafafficieat by coATeyancen^ irho htTe bees enpk^ to advife upon it* 

be 



au CASES AT NISF PRIUS, 

be fold by the Defendant^ to the PlaintifF; the 
Plaintiff contending. That the title was bad ; and 
that he was entitled to recover his depofit. 

Gil^bsy counfel for the Plaintiff^ put it to Lord 
Ellenborough, ^rhis opinion as to his right 
to recover: That opinions of different convey-t 
ancers had been taken on the title before the com- 
pleting of the purchafe, who were of opinion, that 
the title was defedive ; and ought not to be taken 
by the Plaintiff: and then afked. Whether it might 
not be fufficient for him to rely on the fad of fuch 
conveyancers adVifing the party not to complete the 
purchafe ? or. Whether it was neceffary for him, 
on the part of the Plaintiff, to go into the title^ to 
fiiew that it was defedive, in order to entitle him 
to recover the depofit^ as paid on a bad and defec-» 
tive title. 

Lord Ellenborough faid, The PlaintifPs 
right to recover the money depofited^ depended on 
the defeft of the title of the Defendant to the pw-^ 
miifes^ which he had contraded to fell; and un- 
lefs it was a bad title, he had no claim to recover. 
It would be therefore neceffary for him to fhew 
that the tide was bad : this being doubtful^ in 
point of law, the fads were upon a cafe as to thai 
rcferved ♦. 



* Thi8 cafe came on to be argued in the Eafler Term fol- 
lowing, when the Court decided, That the Defendant had a 
good title to the premifles ; and he had judgment accordingly. 
Vide 3 East*B :^cp. Eau^ 43 Geo. UL 

Gihh 
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Gihhs then dated. That the aftion was for money tender tbc gene- 

rr-i • "^ count for 

had and received, atid money paid, &c. : j hat, m- money paid, the 
dependent of the depofit, confiderable fums had p^rt^^'^SiaU^not 
been expcfnded by the PlaintifT in taking the opi- ^ces of inTci^ 
nion of conveyancers, and inveftigating the title; Sti^Tfittfter. 
which fums he contended he .was entitled to re- 13^6^^"^ 
cover; and to be added to the verdid for the 
depofit, under the count for money paid, &c. 

Lord Ellenborough faid. He thought that 
that could not be called money paid, laid out, and 
expended to the Defendant's ufe, which the Plain- 
tiflf had expended for his own fatisfaftion, as to the 
title which he was about to take; but that, at all 
events, if any thing could be fo recovered, it (hould 
be on a fpecial count, and framed according to 
the fafk. Whether this could be fo framed he 
would not fay 5 but that on the general count 
for money paid, the Plaintiff could not recover 
it. 

This was alfo referved, 

Gibbs and Wigky for the Plaintiff. 

Et skine^ Garrow^ and 'EfplnaJJe for the Defendant. 



(jLiA^SINGTONj 



taS CASES AT NISI FRIt^S; 

t 

In the courie of bis cro(s-examinatioa bjr tbd 
counfel for the Defendant, he was afked. If be had 
not been in the Houfe of Correction, in Stiffex ? 

Lord Ellenborough interpofed, and faidy 
That that queftion (hould not be aiked : That ic 
had been formerly fetded by the Judg^, among 
whom were Chief Juftice Treby and Mr, Juftice 
Powell^ both very great lawyers, that awitneis 
was not bound to an(wer any queftion, the objed: 
ofwhichwasto degrade, or render him in&mous. 
His Lordfhip (aid. That he thought the rule ought 
to be adhered (o, as it would be an injury to the 
adminiftration of juftice, if perfons, who came to 
do their duty to the public, might be fnbje&ed to 
improper inveftigation. 

The witnefs was not permitted to be examined* 

The Defendants were acquitted. 

Garrow and — — for the Plaintiff. 

Rrjkini^ Knappy and IVatfon for the Defendants. 



SITTINGS AFTER TERM AT GUILDHALL. 

Leach v. Buchanan^ 

^ a party on a A ssiTMPSiT ou a bill of exchange for zoo/, drawn 
^^\{\\:^\^% by one James M^ Connelly in his own favour, 
i^^ailfwcrX" ' on the Defendant ; and accepted by him. M^Con^ 
SfLVoVpaw, nell indorfed it to Mawley ; and he indorfed it to 
^^V^T the Plaintiff. 

defence of for- 

gf rjT pf his oames Ibr ke has accieditcd the bill, and induced another to take it; 

The 
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The Plaintiff proved the hand-writing of M^ Con- 
nell the drawer,, and of the indorfers. The evi- 
dence, as to the acceptance, was by a witnefs, who 
ftated. That ibe Plaintiff, before he took the bill, 
not having a very perfedl knowledge of the Defend- ' 
ant's hand-writing, had fent the witnefs with the 
bill to him, to afk' him if the acceptance was his 
hand-writing. The witnefs aiked him if it was fo : 
when he anfwered, !t was ; and that it would be 
duly paid. 

Another witnefs proved to the fame effeft. 

It was dated by GarroWj of counfcl for the De» 
fendant, as his defence. That the bill was a fopg^Fy 
by M^ConneJIj who was at ths^t tinie in prifon under 
a charge of a fitpikr nature : That he was prepared 
to go into evidence to eftablifh the f^ft, that the 
hand-writing was not the Defendant's. 

Lord ELLEKBORouen faid. That if the counfel 
wiftied to go into the evidence he had ftaled, he 
would admit it, as public juftice might require an 
example to be made 5 but that after the evidence 
which had been given by the Plaintiff refpefting the 
acceptance, unlefs it' was totally difcredited, it could 
not entitle the Defendant to a verdidt. The cafe, as 
it then ftood, did not i^eft on the acceptance being a 
• forgery, or not. li might not be the Defendant's hand- 
writing ^ and he might prove that it was not fo by 
if^itnefles ; and ftill the Plaintiff be entitled to re- 
cover : for before the Plaintiff took it, he fent the bill 
to the Defendant ; and upon the bill being offered to 
him, and being afked if the acceptance was not his, 
^c anfwered in the affirm? tive. That 'it was. If he 
* Vol. IV. R fq 



J 
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fo accredited the bill, and induced a perfon to take 
it, he (hould hold him liable for the payment of iu 

Verdift for the Plaintiff. 

Erskine and 'Efpinajfe for the Plaintiff. 

Carrow for the Defendant 



^ Henry v. Adet. 

In in tftion on A ssuMPsiT foF money had and received, with the 
a foreign judg. common moHcy counts. 

menc, it is not . ^ 

fufficicnt to 'pjjg ^aion was brought to recover the amount of 

pfove the hand- ^ ^ ^ 

Yritingofthe ^ judgment . obtained by -the Plaintiff againft the 
to the judgment} Defendant, in the ifidiVi^ oi Grenada ^ in the WeS 

the fcal of the , ' ^ 

colony abroad JfldleS. 
muft be proved* 

To prove their cafe, the Plaintiffs counfel pro- 
duced a paper, which they ftated to be a copy of 
the judgment obtained in the IVefi Indies : \t was 
under feal, and figned by the Chief Juftice of the 
ifland ; and then propofed to give it irt evidence^ 
upon proving the hand-writing of the Judge, 

It was objeded : That that evidence would be in* 
fufEcient without proof of the feal ? That the inftru- 
ment derived all its validity from its being an au-? 
thenticated inftrument, under the feal of the ifland j 
^without which, it was not fuch an inftrument a^ 
could be received as of itfelf fufficient to eftablifb 
a debt. 

It was anfwered by the Plaintiffs counfel. That 
. proving the hand-writing of the Judge, had the 
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cfFedt qf authenticating the fcal ; but that it was of 
itfelf fufEcient evidence of a judgment in that courts 
of which the Judge's name was to it. 

Lord Ellenborough ruled, That as the inftru- 
ment derived its authenticity from the feal, it 
was neceflary to prove that the feal was the fcal of 
the ifland; and that proof of the Judge's hand- 
writing was not fufficient. 

The Plaintiff was nonfuited. 

Gibbs and Scarhn for the Plaintifl. 

Erskine for the Defendant. 

' ^ ' n , 'f u 

SECOND SITTINGS AFTER TERM 
IN THE KING'S BENCH. 



Davey v. Chamberlain 
and another* 



Victmhr ifiMm 



*T^His was anadion on the cafe, for negligently inanaaion 
driving a chaife^ by which the PlaintifTs horfe nfgil'gentT^dm^; 

. , J ing a chaifc, if 

Was killed. the two Defend^ 

Pica of Not Guilty by both Defendants. ?i"joimi7, i«S 

The accident was proved to have taken place on tTc'^ff^i!J» olr 
the road to f land/worthy by a one-horfe chaife (in fo^^ll^laJnl' 
which both Defendants were then riding; and i^J^^toon^" 
which, at the time of the accident, was on the wrong ^"Jj;*^^me!dy 
iidc of the road) being driven againlt the PlaintifTs * p*®^b«* 
horfe, by which he was killed. 

The two Defendants were proved to have been 
together in the chaife when the accident happened ; 

R2 but 



•j# CASES AT NISI PRIUS, 

but Ckamherhm^ one of the Defendants, was fitting 
in the chaife fmoking; and it was driven by the other. 

Erjkine^ for the Defendant, put it to Lord El- 
LENBOROUGH, Whether he was not entitled to 
have a v^erdid taken for Chamherlain^ prpfeffing his 
view to be, that he might ufe bis leftimony in fa* 
vourof th« other Defendant. 
. The ground of this applicaijon was, TJiat no 
verdid ought to pafs againft Chamberlain^ the in^- 
jury having proceeded from the ignorance or un* 
fkilfulnefs of the other Defendant, who was the per- 
fon driving the chaife, and in whofc care and under 
whole management it then was, — and not by the 
means of a perfon who was perfefily paffive, and 
who took no part in the management and direAioq 
of the horfe. 

Lord Ellenborough faid. That if a perfon, 
. driving his own carriage, took in another perfon 
into it as a palfenger, fuch perfon could not 
be fubjefted to an adion, in cafe of any mif- 
cc6dui3:. in the driving by the proprietor of the 
carriage, as he had no care nor concern with the 
carriage; but if two perfons were jointly concerned 
in the carriage, as if both had hired it together, he 
thought the care of the King's lubjefts required, 
that both fliould be anfwerable for any accident' 
ariiing from the mifconduft of either in the driving 
of the carriage, while it was fo in their joint care. 

The fact turned out to be. That the chaife in 
quertion had been hired by both the Defendants i 
and a verdid pafled againft both accordingly. 

Garraw and Lawes for the Plaintiff* 

Erjkine 4nd Gihbs for the Defendants. 

COARB 
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CoAftE V. Giblet. 

THIS Wis an aftion of debt on a bond, conditioned when Ac grani^ 
/• /• • L r ' . tccofanan- 

tor lecunng the payment or an annuity. "uhy pays the 

ry-i • *'• • r t- -TN r J » puFchafe money 

The annuity was a jomtone of the Detcndant s, onapamcuUr 
one Daniel Smithy and four other perfons mentioned er^haaXtntht 

, J' * joint oames of 

jn tne condition. his attomry and 

There were feveral pleas and ifTues thereona be^pfidowto* 
The fourth was. That the faid fum of 1400/. in lhc«ec«io^of 
the, condition of the written obligation mentioned HJdTbdoirrt 
and allcdged to have been paid by the Plaintiff to thcmSaJ*^' 
the ufe of tlic feveral parties (granfbrs of the an- fhe'^iy^rtiew m 
nuity, as flated in the memorial) was not paid by ^^^eo««hci»t. 
the faid Flaintiffto and for the ufe of the faid fix 
perfons. _. 

The memorial flated a bond on the 14th of 
December^ ^79^1 which recited the grant of 
an annuity for the fqm of 1400/. which was that 
day paid by the Plaintiff to one Daniel Smith f to 
and for the ufe of the grantors, fix in number. 

The bond was dated the 24th of Decembers • ; On 
that day, Ceari^ Daniel Smithy and the witnei^, wenc 
to the bankers, of Coarel Coare got 1460/*: m 
notes ; and gave them to Daniel Smithy in payment 
6f the confideration of the annuity. Smih * t^en 
placed the money in the fame bankers hands, in the 
name of himfelf and Lowe {Coare's attorney) until 
the deeds wer^ executed. This was in purfuance of 
an agreement, as the other parties had not exe- 
cuted. 

R 3 An 
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An accountable receipt was taken in the joint 
names of Daniel Smith and Lowcj in the following 
words : — ** Received, the 24th day of December, 
1796, of Mr. Daniel Smith and Mr. John Lowe^ 
one thoufand four hundred pounds on account, to 
account for on demand/* 

(Signed by the bankers.) 

The Defendant, who had not executed before, 
executed the bond on the following day, the 25th j 
and on the 26th oi December^ all the deeds being 
then completed and executed by all the panics^ 
iow^ (Cb^r^'s attorney) went with Daniel Smith to 
the bankers where the money had been paid in, 
when Daniel Smith received the whole of the 1400A 
and gave up the receipt. 

It was objefted by the Defendant's counfel : That 
this ifliie (hould be found for the Defendant : That 
the annuity ad required, in the mod exprefs terms, 
the name of the perfon by whom the money was 
paid to be fet out : That the iflbe was, that the 
money was paid by Coare ; whereas he had made 
the payment on the 24th, by his draft on his 
banker; and the adlual payment was not made till 
the 26th, when it was made^ not by Coare^ but by 
Lowe^ his attorney. 
, It. was anfwered. That, on the 24th, the Plaintiff 

had parted with all dominion over his money ; and 
having from that time no controul over it, it was 
, in faft a paynrcnt Jby himfelf on that day. 

L^rd Ellenborough faid. As to the iiTue 
of Whether there was a payment on the s6th 
U> Mantel Smithy to the ufe of himfelf and the 

other 
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other grantees, I am of opinion, that the condi- 
tional payment, made on the 24th oi December^ 
being then abfolute, and that being to Daniel Smithy 
for his own ufc and that of the othersj 1 think that 
it muft be deemed a payment on that day, in the 
terms of the iffue. 

It was ftrongly urged by Gibbs^ that to make this 
a payment by the Plaintiff within the annuity aft, 
it was effential, under the determinations which had 
taken place, that he fliould be prefent j whereas 
all that took place on this Moniay^ was Mr. Lowe^ 
the attorney for Coare^ indorfing, on the bankers 
accountable receipt, an order to pay the money to 
Daniel Smith. 

Lord ELLErfBORoiJGH faid, That he muft look 
to the iffue as it ftood on the record 5 and he was 
of the opinion he had juft delivered ; but would 
take a note of it, if Mr. Gibbs chofe to move it. 
JPark and Holroyd (or the Plaintiff. 
Er/iiney GarroWy .and Reader for the Defendants- 
Vide 3 EaJ^s Rep. 



JloBSON and ano£her, Affignees of 
Blakey, j^. Kemp and another. 

AsstJMPSiT by the. affignees oiBlakeyyZ bank- Theacciarat»a> 
rupt, for money had and received by the De- as to my pam- 
Cendant, f ubfequent to an aft of bankruptcy com- <Jccd whkh mar 

. confliiutp an aft 

inUted by him. of bankruptcy, ^ 

^ 'This money was the produce of a cargo of coals, deed*doiic,are 

4 which 
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'/ 

which had been fold by and paid over to the Dd^ 
fendaht as faftor, by the purchafer. The Plaintiff 
attempted to pfove.ari aft of bankruptcy committed 
on the 12 th of" Odobefy 1801. 

The aft of bankruptcy felled on was, The exe- 
cution of a fraudulent aflignmenc, by deed, of ^ 
^Tiip, by tlie bankrupt to his fon. 

A Witriefe wai called to give evidence of a con- 
Vetfation between the father and his fon refpefting 
the tranfaftion, in order to prove the fraud ; but it 
appeared to have taken place after the eiecution erf 
the dfc^d. 

This was objefted to : That the fraudulent a(^ 
fignment by deed being an aft of bankruptcy, ?t 
was making the declarations of the bankrupt him- 
felf evidence to ^ftabllfti ati aft of bankruptcy, by 
pfovirig the deed fraudulent. 

Lord ^LLEKfio ROUGH faid. Where the deClaiJa- 
tiOn of the bimkrUpt is part of the res gefta^ though 
it riiay fhew the intention of the aft, and thereby 
conftitute an aft of bankruptcy, it may be evi- 
dence (as is the common cafe of a bankrupt going 
out of the way to avoid an arreft, in which his de- 
claratidnsj as to the view with which he abfented 
himlelf, are certainly evidence) ; fo, if the declara- 
tions of the bankrupt hav^ been before the aft, 
they may (hew with what intention it was done . 
and it would be evidence. Dm declarations and 
converfations taking place fubfeqfeent to the execu- 
tion of the deed and the commiflion*of the aft, 
which conflitute an aft of bankruptcy, 1 think are 
not admiflible. 

Ti>. 
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To prove that the affignment* from the father to 
the fon was fraudulent, it was fuggefted. That the 
nominal confideration for the purchafe of the (hip, 
which was 3000/. was not paid, but was merely a 
colourable confideration ; and for that reafon, frau» 
dulent : and it was propofed to prove that fuch was 
the cafe, by (hewing that the fon had executed a 
fecurity back to the father for 2250/. part of the 
Nominal confideration fuppofed to be paid by him 
to the father. 

To prove this, VLx. AJkjield^ an attorney, was 
called : he dated, That he was attorney for both 
father and fon 5 and that they had employed him to 
prepare a deed from the father to the fon \ and to 
fee it executed. 

His teftimony (on his own fuggeftion) was ob- An tttemtf 
jefted to by the Defendants counfel, as being a confcnt oft^ 

- % 1 • 1- , 1 • 1 I • -1 parties in prcpar. 

communication from his chents to him; and which ing a deed from 

1- L JT 1 r J one to the other, 

ought not to be dllclofed. cannot be ex- 

It was anfwered. That he was attorney for BJakey^ what he fo bc- 
tlie father, whofe aflSgnees wei-e the Plaintiffs ; and " b^the prepar- 
ihat they had a right to examine him as to it. wheL t*hc7aioa 

Per Lord ELLENBORotrcH. He is alfo attorney Jhc*'I^g^nee$*of 
for the younger BJakey^ whofe interefts are to be orherffuggemnfi 
afieaed by the evidence. I do not think he is -a^dl''''^* 
bound to difclofe any matter of which he has fo ob- 
tained knowledge, in the charader of attorney, by 
reafon of the communication which took place be- 
tween his client and another perfon, though that 
perfon alfo employed him as his attorney, pohac 
vice ; but the evidence of the deed itfelf Hands on 
« difierent footing. An attorney, from his fituation, 

is 
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is bound to prove die execution of a deed ; that is, 
a b& no w^ conneSed with any infomution ob- 
tained in his chaiafter of attorney. I therefore 
think he may be examined as to that fad: ; and 
aUbas to the contents of the deed itfelf^ in cafe it 
lias been loft. 

He was accordingly examined to that efiect. 

The cargo in queftion was proved to have come 
to ihe Defendant's pofleffion in the chaiader of 
faAor, on the 21ft of OSober^ 1801 ; and to have 
been (old on the 26th. The money was not re- 
ceived dll (bme time afterwards. It «as admitted^ 
That an unequivocal a& of bankruptcy was com- 
mitted on the 26th of OSober. The Plaintiff^ 
connfel contended^ That the money being received 
fubfequent to that period, they had a right to re- 
cover it back. It was admitted that a fum, ex* 
ceeding the value of the cargo^ was due to the De« 
fendant. 

Lord Ellehborough (aid. He thought the- 
Defendant became lawfully poiTefied of the coals 
on the %\^y before there was any ad of bankruptcy- 
committed : he was in the courfe of difpoling of 
them when Blakey became a bankrupt; and he 
had a right to proceed with the {ale, to receive the 
money, and to hold it in payment of his owa 
balance. 

Verdift for the Defendants; Gibbs deliringhis 
Lordfliip to refervc the two firft points. 

Gibbsy MarryaUj and Giles for the Plaintiffs. 

Erfiin$9 Park^ and Caffils for the Defendants. 

SITTINGS 
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SITTINGS AFTER TERM 
IN THE COMMON PLEAS 

AT WESTMINSTER. 



Bromley v. Wallace* D^cmhriiK 

THIS was an aAion for criminal converfation with Thcmifowa^ 
the PlaintifPs wife. aciityofthc 

hulbtndl caaiMC 

Pleaof Not Guilty. kefetjpisailc. 

•' fence Kwr the ia« 

The Plaintiff and Defendant were both furgeons fidelity of the 

i . . . . wife, in an ac« 

m the navy. The Plaintiff proved his marriage, and t*»«n ^ crin^ 
the (edudion of his wife ; and there refted his cafe, 

LenSy Serjt. for the Defendant, dated his defence 
to be. That the Plaintiff had fo conduced himfelf 
towards his wife, that he was not entitled to any 
damages, or perhaps to be nonfiiited : That the 
aftion was founded on the injury which the PlaintifF 
fuftained from the lofs of the focicty and comfort 
of his wife : That here the Plaintiff had fuftained 
no fuch lofs, as he had (hewn the greateft indiffer- 
ence and want of affcdion to her : That, in proof 
of this, he Ihould (hew, that while die lay dan- 
gerously ill at Yarmouth for five weeks, and 
the fliip to which he belonged lay in Yarmouth 
Roads^ he landed almoft daily from the fhip, and 
was at the door where his wife was then confined, 
Avithout vifiting her, or (hewing any manner of 
concern, anxiety, or regard for her : That during 
the fame time he contraded the venereal diftemper y 
Ibd laftly, That during his wife's illnefs, he had 

mifcoa* 
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mifcondufted himfelf with the maid-fcrvant of hi4 
family? Of thefe fads be gave fome evidence ; btit 
not to the extent dated in his opening. 

Lord Alvanley, in fumming up to the jury, 
faid, That what the Defendant's counfel had dated, 
went to the damages only : That he was aware, 
the late Lord JCenyon bad laid down a different 
doftrine ; and had held that fuch evidenee went to 
the ground of the aft ion itfelf: he thought differ- 
' er tly. He was of opinion,, that the infidelity or naif* 
conduft of the bulband could never be fet.up as a 
legal defence to the adultery of the wife : that alone 
which druck himas furniihingany defence was, where 
'^ the bufband was acceflary to bis own diflionour f 

he could not then complain ,of an injury which he 
had brought on himfelf, and . had confented to j 
but that the wife bad been injured by the hiifband** 
mifconduft, could not warrant her in injuring him 
in that way, which was the keened of all ' injuries* 
He therefore diredted the jury to eonfider the evL 
dence as going in mitigation of the damages only, 
and not as furnilhing an anfwer to the adion, or 
as entitling the Defendant to a verdidt, 

Verdift 200/. damages. 

Shepherd y Serjt. and Marry at ^ for. the Plaintiff* 

Lens^ Serjt. and -— '— ~ for the Defendant. 

Vide Jfyndham v. itx Wycomhcy ante vol. iv. — ^ 
and the cafe of Stiutt v. the Marquis oiBlandford, 
there cited. 



SITTIISGS 



MICHAELMAS TERM, 43 GEO. III. 1803. lyt 



SITTINGS AFT^R TERM AT GUILDHALL, 
IN THE COMMON PLEAS; 



Manners q. t. v. Postan. 

T^His was an aftion of debt, on the ftatute of whentntnim- 
izth-^ww, for the penalties under that ftatute, Tnll^^^^^ 
for taking ufurious intereft. ' wUncft^s^* 

Plea of the general iffuc. 5""** *° ?i 

o denccy whether ^ 

In all the counts, the ufury was laid, " That the ia<Ji«nnthc 

•* ' caufe agtiaft the 

Defendant took and accepted from one BichardLowe ^fen<i»n^ « 

. coUiterally, it 

the fum of 5/. for forbearing and giving day of pay- «>"^ ^ ?^^ 
ment for 50/. lent by the Defendant to the faid ingwitncfiinor 
JUchard Lawe^ (torn the \^i\io{ April to the 5th fionofthee». 
of Auguji^ which exceeded,'* &c. the ^ity wW 

The cafe in evidence was. Thai the Plaintiff be- ^^.**'. 
ing indebted to one Dance in iiiAgave his war* 
rant of attorney for it ; and Lowey as a collateral 
fecurity, gave his note for that fum, payable to 
Dance ; that Dance indorfed this bill to the De-» 
fendant ; fo that there was no debt due from Jjyuoe 
to the Plaintiff, but by reafon of the note (b in- 
dorfed to the Defendant, on which Lowe^ name 
appeared as the maker. 

This note became due on the 15th of ApriL On 
the 1 3tb, Lowe came to the Defendant's fon, who 
was his attorney, xo aik time for payment. It was 
agreed, that 61/. (hould be then paid j and a war- 
xmt of attorney given for the remainder. Lowe 
paid down a fum of money on the table, as for the 

lum 
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futn of 6i/. ; executed the warrant of attorney, pay- 
able in three months, for the remaining 50/, ; and 
went away. After he was gone, it was difcovered that 
be had made a miftake of 5/. The Defendant's attor- 
ney fent his clerk to Lowe^ with the money paid, and 
another warrant of attorney, with orders to return the 
money to LcAve^ in cafe he was unwilling to have the 
matter fettled, by givii^ another warrant of attor-* 
ney, redifyii^ the miftake. When the clerk came 
to Lvwty he ftated to him the miftake. Lowe at firft 
hefitated ; but afterwards agreed to allow it ; and 
that anew warrant of attorney was to be executed 
for 55/. in place of that for 50/. 

Lowe was the witnefs by whom the PlaintifTl 
cafe was proved ; and he ftated. That the 5/. was an 
id of extortion done to cover the ufury, and a pretext 
to get the 5A To prove that part of the cafe, the 
warrant of attorney for 55/. was pui into his hand ; 
and he was aiked. If he had executed it* It was 
witnefied by Gak^ the clerk to Poftan. 

It was objeded : That this evidence was inad* 
miffible: That no written inftrument fliouM be 
given in evidence without calling the iubfcribing 
witnefs ; or where there was an admiffion by the 
party himfelf, againft whom it Mras produced, that 
it was his deed. 

It was anfwered. That whatever might be the 
rule when the adtion was againft the party himfelf 
who executed the inftrument, it did not hold whefi 
the inftrument was not the foundation of the adion 
itlelf ; but to be given collaterally in evidence. It 
was ftated, that it had been fo ruled at Niji Prim. 

Inord Alvakley faid« That he thought he 

could 
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could not admit the warrant ot attorney to be ufed 
in evidence, unlefs the fubfcribing witnefs wa^ 
called : That the rule was founded on the prin- 
ciple, that there ihould be an inveftigatiort from 
the fubfcribing witnefs of what took place ^t the 
lime of the execution of the inftrument: That the 
rule was nor, in his opinion, to be confined to 
cafes, when the inftrument in queftion was the 
ground of the aftion j but alfo when it was ufed in 
evidence collaterally. 

The fubfcribing witnefs was called. He proved 
the fads above ftated, in contradiftion to the evi- 
dence given by Lowe. 

When the Plaintiff clofed his cafe, the coun- Aooumindcfcr. 
fel for the Defendant objefted : That the Plain^ k to^^Sim!.'"* 
tiff fhould be called; That this being an ac tom^^Jt^^lT ^ 
tion for ufury, the contradt fhould be accurately Jhfw'i^Tiil^. 
ftated : That in every count of the declaration, the ^^^^"tJ^'mate 
tranfadion was laid as money lent by Pofian the ^^tclT^!^ 
Defendant, to Lowe: That there was no loan of '^^j;;,^^^^!^^^ 
money from Pqftan ; Lowe had only become a fe- ""^'[^^^X^ 
curky for Manners^ debt to the Defendant, by rea- tim«forthepaj- 
fon of the indorfement of Manners^ note. This 
therefore was not the contrad flated in the decla- 
ration. 

It was anfwered by the PlaintifTs counfel. That 
by giving the not^ for 1 1 1/. Lowe became a debtor 
to Pojlan : That when, in ^ri/, it became payable, 
if the ceremony had been gone through, of Lowers 
paying the money to Pofian^ and Pqfian had then 
handed back 50/. or ^^J. to Lowe, then it would 
clearly be a loan : That this tranfadion was no more 
than that^ as the Defendant had fuffered it to remain 

in 
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in his hands^ and fo was a loan : That as in aq 
adion for money lent, this note could be given ia 
evidence, it was to be confidered as oioney lent, 
and correfponded with the count. 

Lord Al VAN LEY faid. He would refcrvc that 
point. 

Verdia for the Plaintiff, fubjefted to the court, 
Marjhalt^ Seijr. and IVtgley for the Plaintiff. 
. Shepherd^ Beftj Serjts. and ^Efphiajfe for thp 
Defendant. 

This latter point was afterwards made, on a mo- 
tion for a nonfuit in the Common Pleas ; but the 
court held, that the evidence Aipported the county 
Vide 3 Bof. and Pull. 343. 



Macbride V. Macbride. 

H^vforawic- 'Phis was an aftion ol affUmffit^ to recover fe- 
mi4!r»tonm- vcral //^;7/j of demand. ^ 

2^i^o?de- To prove part of tht demand, a woman was 
*^^"- called as a witnefs. 

It was luggefted, that (he lived in a (late of con- 
cubinage with the Plaintiff. 

Beji^ Serjt. was proceeding to examine as to that 
point, when 

Lord Al VAN LEY interpbfed, apd f^id^ That as 
evidence to the cffeft propofed to be gone iota 
had beenobjefted to in another court, he would 

have 
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have it un-derftood, how far he would allow fiich iri"^ 
veftigation to gd. He thought queftions as to gena- 
ral cbiiduft might be a/ked } but not fitch as wenf ' 
immediately to degrade the witnefs : he would 
therefore ^lloW it to be afked, whether (he was mar- 
ried,. as flie might be married to the Plaintiff. But 
having faicl that (he was not, he would not allow it 
ro be afkedi Whether (he flept with him? His 
Lordlhip then added', I do not go fo far as others . 
hiay : I will not fay that a witnefs (hall not be aikea 
to what riiay tend to difparage him : that would 
. prevent art in veftigation into the charadter of the wit- 
nefs, which it may be often of importance to afcer- 
tain. I think thofe queftidns only (hould not be 
a(ked which have a dired ^nd immediate efFed to 
difgraee or difparage the witnefs. 

CockeJl^ Serjr. and Lawes for the Plaintiff 

J5§/f/Sefjt. fbt the Defendant. 



LEEtist;. WRiGriT: 

^His was an aft ion. of trover^ brought by the wiieregdo«J$ 

-»- _. . ./Y* 1 r ri 4jt 1 ^ have been order- 

PlairitiiK, wlto were manuiacturefs- at Manchef- eUyanageht, 
ter^ to recover ihfi value ,bf Ji quantity of goods, of aifpofin|«f- 
which had come to their ha^Lls uhdef the follow- IhrnkslBt/torhii 

• • n ' ■ principal'i bene- 

ing circumftances : — fit,if V come 

Jn the olorith ^ Augiift 1802, dfie Uo'tfferon pur- ^oo^CfoX'* 
Chafed at Manchefter, as thfe agent for the houfe of ^ISl'cO 
XegrhtidzaA Company, of Paris, the goods in qaef- '»'"*'*"• 
tion; but he was at liberty to fend them anywhere 
to the Continent he thought beft for their intereft. 
Vol. IV. S 'The 
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The goods were direded at the time of the purchaie 
to be forwarded to the Defendant, who was a packer, 
employed by Moljferon^ in London^ to be packed for 
exporution. The goods were feat accordingly; 
and delivered to the Defendant on the 3d of 
September. Immediately on their arrival, Moijferon 
went to the wareboufe of the Defendant Wrighi : 
he examined ihe goods; (bme he took, and re< 
* packed the reft, for the purpofe of exporting them. 

On the yih of September^ news came to ^lanchef- 
ter that the houfe of Legrand and Co. had flopped 
payment. Part of the goods then remained in 
H'right\ warehoufe. The Plaintiff immediately 
ilemanded thefe goods; and having tendered to 
the Defendant the charges which had accrued on 
them, and which were reflifed, brought the prefent 
adion. 

The Plaintiffs counfel grounded their right to 
recover, on the right to flop the goods m tranjihi ; 
contending. That the (ale was to Legrand and Co. ; 
and that, until their getting into their poffeflion, 
they were in iranftlu\ and a righ^ remained in the 
owners (the Plaintiffs) to flop them. Ellis v. 
///////, 3 Term Rep; 467, was cited. 

For the Defendant, it was infilled. That their 
right to ftop in tranjitu was di veiled by the delivery 
to Wright the Defendant, and by the ads of owner- 
(hip exercifed on them by Moijferon. 

LxM'd Alvanley. The Plaintiffs had no right 
to'Tlop thefe goods. The fale was here 10 Moif^ 
^ron; the contraft was with him, and ^-he delivery 
tp his ordcn He was the agent for the houfe of 

Legrand 
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Legrand and Cd^ ; but he had a difcretionary power 
to fend them where be pleafed. The right to flop 
in i'rarifitu^ ceafes the mbmfent they come into the 
poffeflion of the buyer, and he c^ercifes any a6k of 
ownerfliip on them; It is here in proof, that Moif- 
feron unpackc4 jhejn j and haying tafcen fome 
away, repackied the reft. If that is not exercifing 
the right of an owner, I do not know what is. Can 
it be faid, That he might i?ot have fold them in 
London the moment they arrived ? and would not 
the fale of them liave been good ? 

Thfe PlaintifFmuft be nonfuited. 

Cockelly Serjt. and Holroyd for the Plaintiffs* 

Befi^ Serjt. for the Defendant. 
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FIRST SITTINGS IN TERM AT GUILDHALL. 
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FibrMnrfii. Robertsons. French. 



^*u*^ir** TPhis was an adion oi ajftimpfit upon a policy of 
iiinoceoQgood% infuFancc on goods on board the (hip Chefter^ 
irhowastDbaTe field j OTi a voyagc from the Cafe of Good Hope to 

the profits of the the Brofils. 

good witnefs, IjoIs by confifcation. 

ZmUA before Plca of general iflue. 

f ^ '*^" To prove the feveral circumftances of the in- 

tereft, lofs, &c. the PlaintiflF called the fupercargo 
as a wimefs. He was aiked, on his voire dire^ 
Whether he was not interefted in the voyage in 
queftion ? He anfwered. That he was to have had 
one-third of the net profits of the voyage, in cafe 
it had been performed \ but that he had no other 
intereft whatever. 

. Gihhs 
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Gibhs^ for the Defendant,, then objefted : That 
this was an intereft which renilered him incompe- 
tent, the policy being on goods, from the fale of 
which the profits were to arife. 

It was anfwcred, That the veffel having been loft 
before the goods had been fold, and he being only 
interefted in the profits after the fale, there could be 
no profits where there wasi no fale; and, of courie, 
he could have no intereft in the queftion. 

Lx)rd Ellenborough laid. He was of opinion 
that the witnefs was competent. The adtion was to 
recover the price of the goods which had been on 
board. The recovery from the underwriters, of 
the price of the goods which were loft, and from 
whence no profit could therefore ever arife, was no 
matter of intereft in the witnefs. The policy co- 
vered no part of the profits; it was on the invoice- 
price of the goods only which belonged to the 
Plaintiff, who had Clipped them, ^d to which the ^ 
witnefs had no manner of claim. 

The Plaintiff recovered. 

Erjkiney Garrow^ and Park ior the Plaintiff. 

GibbsdiXii Giles for the Defendant. 
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ilTTINO-DAY AFTER TERM AT WESTMINSTER. 

ramaryiiOi. MuLLETT V. HuLTON. 

M^ fm« 'T'his wts ftn aftion on the caft, fof a libel. 

Sw?.*^, M Plea of the General Iflue Not Guilty. 

S^rt"? ^t- The declaration ftated, Thiit the Plaintiff, being 

Sew^lm^Jhc a petfofl of good fame, &c. and being about to take 

Jw^^roew^^ a houfe of one Salter,— the Defendant, in order tq 

SS^Vmiti- P^^vent him, and to injure ^nd defame him, ad-^ 

gatumofda- drcflcd a Certain letter toSaheri dnd therein faid 

magety under . - 

^^®«»«'*^ of the Defendant, "Mr. Halion (the Defendant) 
cannot for a -moment fuppofe that Mr. Saher is 
acquainted with the newfpapelr f>articulars, relative 
to the party alluded to (meaning the Plaintiff Ma/- 
Ifjf/) oiherwire,.it is not probable Mr, Sdhtr would 
introduce. an acknowledged felon, debauchee, and 
feducer into the neighbo\irhood oi Angel Row.** 

The Plaintiff proved the letter, in which the 
flander was written, to be th$ hand- writing of the 
Defendant ; and there refted his cafe. 

ErsTmej for the Defendant, contended. That he 
WAS at liberty tp gp, into evidence, that the Plaintiflf 
lad been in fad a feducer, no,t as an anfwer to the 
aftion ; but in mitigation of the damages. He ad- 
piittdd, thfit not having pleaded the truth of the 
words, he could not prevent a yerdift from paffing 
againft the Defendant j but that he having referred 
to n?w{paper authority for the words ufed in the 

letter, 
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letter, and not having given them. as his own, or 
from his own knowledge, that he (hould be at li.- 
berty to give tne faft in evidence as coming from 
another fource, to which he referred in bis letter 5 
and as the flander did not proceed from him, it 
would go in mitigation of damages. 

Lord Ellenborough faid. That as the plead- 
ing flood on the record, the evidence offered wa^ 
inadmiffible as an anfwer to the adion. The 
libel was proved ; and there was no juftifica- 
tion that entitled the Defendant to a verdidl ; but 
he added, that as the words referred to a newf«» 
paper, and were fo written, as a quotation from ^iT 
newfpaper, if the newfpaper could be produced, 
be would admit it as evidence, as having cayfed the 
Defendant to adopt what he bad written in the let^ 
ter, he having fo referred to it. 

It was not produced ; and the Plaintiff recovered. 

tlarrow sftid Contyn for the Plaintiff. 

Erjkine and Lawes for the Defendant, 



Smith v. Kelby. Mruaryi^^ 

ASSUMPSIT for goods fold and delivered, a bin of parcels, 

on which was 

VXt^Loinon-affumpftt. , written, «scc. 

r^, 1 r ri;; , ^ , /*,j tied by one bill 

The defence was. That when the goods were lold, atth«c and aa- 
it had been agreed between the parties, that the Plain- months," is not 
tiff was to take the promiflbry notes of the Defend- deoce, nnieft it' 
ant, payable at different dates ; and that the aftion *^ *™^ 
was commenced before thd time expired, for which 
hp was to have credit under the notes. 

S 4 T 
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To prove this, the Defendant produced the bill 
pf parcels of the goods fold by the Plaintiff, and 
delivered by him. ' At the bottom of this bill was 
written, ** Settled by two bills, — one at three 
months, and one at nine months." This \yas not 
ftamped. 

Garrow^ for the Plaintiff, obje(5lc<;l : That the 
paper offered could not be admitted : That, ia 
fad, it muft be taken to be either a receipt, pur- 
porting that the gdods were paid for by the bills 
mentioned, and which fliould therefore have a 
itamp for receipts ; or be taken as an agreement, as 
to the mode of payment at a future time, which 
equally required a ftamp. 

Lord El L£N BOROUGH faid, That the paper pro- 
duced did require a ftamp. He confidered it as 
fettling the mode of paymeqf between the parties 
fey two bills ; which, when paid, would be a dif- 
charge of the dc;bt. As it therefore wa? not the 
common cafe o? goods fold and delivered, and for 
which, on delivery, or according to ' the fettled 
pfage or agreed mode of credit, payment was to 
be made, but vvhich were to be paid for in a par- 
ticular way, founded on an agreeqa^nt between the 
parties; and as the paper produced was therefore 
offered in evidence of an agreepient to that effqft, 
it came within the words of ihe.ftatute, and re- 
quired a ftamp. 

Verdia for the Pkiintiff. 

Garrow and Whigfield for the Plaintiff. 

Erskinc and Law^s for the Defendant. 

i 

SITTING. 
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^TTING-DAY AFTER TERM. 

JN THE COURT OF KING'S BENCH, * 

AT GUILDHALL. 

MeRTENS v. AdCOCK. TthruaryxfO^ 

T^His was an adlion on the cafe. The adtion was ihanaaionoe 
brought to recover damages; for not taking laking^iway"* 
away goods fold by public fale, and for the differ- pawfcMafJo,- 
ence in price, being a lofs on therefale, fhcr^TfaiVthc^ 

The declaration fet out the conditions of fale, and "^^^^'f^l, 
averred the fale of the goods fpecified. One aver- baJ^^^j^'^'f 
ment in the declaration, in fctting out the condi- ^btafo^n tohi^^ 
tions of fale, was, ** That the purchafer (hould "8^^ *° "^"^^ 

* on that county 

make a dBttpfit of — h (not fetting out on the re* «j>«thcha8 «< 

T^ ^ ^ ^ the goods thca 

cord any lum whatever); and that if any purcha- to<idiver,in 

^ ^ •', * , cafe heha4a 

fer (hould omit to take away the goods within the vw^iift. 
time limited by the* conditior.s of fale, it (hould 
be lawful to refell them by public fale, or private 
cpntraft,'' &c» 

The Plaintiff proved the purcha(e of the goods^ 
and the conditions of fale ; but it appeared that ten / 
fer cent, was to be made as a depolit. 

Gibbs objeded to the variance ;. and that the 
plaintiff could not recover. 

It was anfvvered by the Plaintiffs counfel, who 
feemed to admit the objection to be valid. That 
putting that out of the queftion, there was a count 
sn the declaration for goods bargained aod fold, on 

, which 
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which the PlaintifF would be entitled to recover : 
That the Defendant had became the purchafer ; and 
they were property knocked down to hitn, though 
pever delivered, by reafori of his own default : 
That he was therefore liable for the prige of the 
goods, as bargained and fold. 

Gibhs contended. That he could not be liable : 
That it appeared, in this cafe, the goods had been 
refold ; and the aftion was brought for the lofs on 
the rcfalc, la the cafe of goods bargained and foldi 
the Defendant muft be in a fituation to deliver 
Ihem, the contra6t b^ing on an exifting fale and a 
non-delivery ; but here the Plaintiff, in cafe he re- 
covered on the count for goods bargained and fold, 
would not have the goods to deliver. 

Lx>rd EtLENBOROUG^ faid. That that could 
nor prevent the PlaintifF from recovering ; for if he 
had recovered on the count* for goods bargained 
and fold, the Defendant might maintain an aftion 
of trover for them. As foon as the lot was knocked 
down to him, he became the buyer : they were 
goods bargained and fold, &c. 

Verdiit for the PlaintifF on all the counts, except 
the fiift. 

Ersiine, Garrow, and Oiks for the PlaintifF. 

Gibhs and Wigley for the Defendant. 



Carter 
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Carter v. Bond, w««rjf ae*. 

^His was an adtion of debt on bond. Abood,cona>-' 

The Defendant was a publican at ff^oodhridge^ production of • 
in Suffolk I at whofe houfe a Benefit Club ufed. to theVubfcriptiom 
meet, The box, containing the fubfcriptions, was Ldet^rneeloat 
entrufled to his care ; and the bond, on whicji the * ^^^^ 
aftiom was brought, was conditioned for the fafe 
keeping and producing on the club-night, in good 
order and condition, without fraud or deceit, the 
box, containing the amoqnt of the fubfcriptions 
of the Benffit Society, fo held at the Defendant's 
^loufe. • 

1 The declaration then affigned a breach : that the 
Defendant did not deliver the box of the fociety in 
good order and condition ; but, on the contrary, 
delivered it with two of the locks broken ; and 
?2/. 10^. which had been contained in it*, taken out. 

The bond, when produced, was not ft^mped. 

This was objeAed to ; but it was anfwered, Th^t 
tinder the ftatute of 33 Geo. III. c. 54, the Friendly 
Society Aft, it need not be ftamped. 

Garrow cpntf ^ded. That this bond was not with- 
in the meaning of the aft ; which he produced. 

Lord Ellenbqrough, refering to the aft, 
faid, Under the words of the aft, which he read, 
ht was of opinion, that this was a bond within the 
uft._r/W^feft. 4. ^ -^ 

In the courfe of the caufe, Brsklne Qffcred in evi- 
deliCe ^ paper, in the following words, and ilgned by 
the; Defendant ; — ^ ". Whereas the box belq nging to 

the 
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the Society, of Woodhridge^ held at my houfe, 

has been robbed of the fum of eighty-two pounds ten 
' (hillings.; and for which I have given fecurity : and 
now I do hereby' prpmife to pay the (aid club the faid 
fum of eighty-two pounds ten (hillings by ten pound 
a month, until the whole is difcharged." He then 
proved that the Defendant had paid lo/. in part. 

Gat row objedted : That this being an undamped 
piece of paper, containing a promife to pay, and was 
?. promiflbry note 5 and as, on the face of it, it purr 
purported to be fo, it (hould have a proper (lamp. 

Erskine contended, on the other fide. That to 
make a (lamp nece(rary, it mud be eftablifhed, that 
the paper oflTered in evidence was one on which 
the Plaint iflf propoled to recover, either as a pro- 
miflTory note, or as an agreement ; or to ufe th^ 
paper as evidence of an agreement, which the 
ftatute required to be (lamped ; but the aftion here 
was on the bond. The paper ofTered in evidence was 
not to charge the party with a debt arifing under 
the p^per in any re(pe6l ; in which cafe a (lamp 
might be neceflTary, either as npte or agreement, ox 
as evidence as agreement. Here the Defendant 
was fued on the bond, 2iX\ inftrument under feal ; 
fo that any agreement to pay the money was - 
merged in the bond^ and the PlaintiiFmuft recover 
on it ; and could not or\ the fimple cpntradl. The 
paper produced, admitted that the box had been 
robbed, valeat quanium vahre poiuit : it (lated. 
That he was liable to pay the money taken : he 
oflTered it as evidence to that eflfeft, and no more. , 
Lord Ellenborough faid, He thought tjie 

paper 
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paper was admiffible in evidence : the beginning of 
it reciting that the cheft had been robbedj (hewed 
that it nev6r was intended to be, nor could be taken 
as a prpmiflbry note ; no ftamp therefore appro- 
priated to that inftrument was neceflary. It was 
not produced to charge the Defendant, nor as a 
mode of proof to that efFeft ;' and did not there- 
fore require any ftamp, as not being able to ope- 
rate for either of thefe.purpofes. 

Verdia for the Plaintiff. 

Erskine and Dampier for the Plaintiff. 

Garrow and j^bbof for the Defendant. 



Stoytes ^v. Pearson. 



March t&. 



Under the iflue 
of «o« e/ifa^mmp 
the Defendant 



inftrument was 
ias aa 
efcrovi. 



•This was an ad ion of debt on bond. 
Plea of Non eft faSum. 

The defence intended to be relied on was. The ^fth.i"hl'' 
bond had been delivered merely as an efcrow^ and jcU^^d 
not as a deed. 

The counfclfor the Plaintiff relied, That this was 
a matter which, if true, ought to have been pleaded ; 
and which could not be given in evidence under 
the general iffue oinon eftfa3um. 

The Defendant's counfel infifted, That if the fadt 
was that the inftrument declaimed upon was deli- 
vered as an efcrow^ it was not the deed of the De- 
fendant ; and fo was good evidence, under the 
iffue ** that ii was not the deed of the Defendant,*' 
as he had pleaded i and thefe authorities were cifed^ 
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Cowfff^ Digeil, title tatt\ 6 Mod. 217; and SU 
Thomas Raym. 

Lord Ellenborough fatd, That when tbedb«^ 
jedion was firft made, it h^ iraifed a doubt in his 
mind; but that it appeared to him, on cohfi- 
deration^ that as delivery was neteflary to give 
effed to a deed where an inftrument, under feal^ 
was delivered as an efcftw^ the delivery was con- 
ditional only^ and not abfolure. The delivery as 
an efcrow^ ieemed to be a fpecial non eftfaSum i 
and (o might be given in evidence, under the iflue 
' on the record. He would therefore admit the evi- 
dence, and take a note of the obje&ion, if the 
PlaintiflTwas inclined to move it. 

Park and Marryatt for the Plaintiff. 

Garrow for the Defendant. 



Idarehi, 



Leeds v^ Cook ef Ui^, 



Where. letter TpHis was an a(flion on the cafe, for breath of pfd- 

has been written -^ T r -^ 

hf the piaintitf «»»€ ot mamagc. 

'^^^th^ Plea of the general iffue- 

^witt«*"bBt The Plaintiff proved the promifc to many hirtti 

!kffl*iheiet. "^^^ ^y ^^« Defendant's wife before her marriage ; 

Sr^'who^Wb ^^ ^^^^ fettlements had been drawn and executed 

^S^it^^e preparatoiy to it. He then proved, tliat (ijte bad 

oritsGontenctit sloped with and married the Defendant; and 

there refled his cafe. 

The Defendant and his wife gave in evidence, 

in mitigation of damages^ that the Plaintiff bad 

condufte4 
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conduced himfelf with great impropriety, miCcon^* 
dud, and indifiereoce while he paid his addrefles 
to her ; fo that he had received no injury, as to his 
feelings, from her having married, as, in faft^ he 
entertained no ferious affedion for her. 

Among other matters, That the morning after 
(he had eloped with the Defendant, her prefent 
hulband, he had written a letter to another young 
woman, of the name of Turpin, to whom he had 
made propofals of marriage, 

Mifs Turpin had been fubpoena''d with a ducet 
tecum of the lettnr. 

Sh^ was called, and afkcd for that letter. She 
faid. That after theaftion brought, (he had given 
it to the Plaintiff, who faid he would iend it up to 
his attorney. ' 

The letter was called for from the attorney ; and 
not being produced, the Defendant's counfel pro- 
pofed to give parol evidence of its contents. 

It was objected to,' there not being any notice te 
produce it. To which it was anfwered. That it could 
not be known that it was in the PlaintifTs poffef- 
Iton, as he had clandeftinely procured it fince the 
ad ion brought. 

Lord Ellenborough faid. He would admic 
evidence of its contents : That it belonged to the 
witncfs called, and was fubtracted in fraud of the fub- 
poena : That as therefore the Plaintiff fecreted it, 
and had refufed to produce it, — in (Hfivmfpoliaiorii^ 
parol evidence of its contents (hould be admitted. 

In tlie courfe of the^caufe, the Defendant gave 

in 
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in evidence manj exprcffions u(ed bjr the Plaint'.flr 
at difleient times ; in Ivbich; fpeaking of the De- 
fendant's wife, he gave great proof of want oi feel* 
ingy as well as of grois manners and fentiments. 

In fummii^ up to the jtiry. Lord ELLEH'h 
BOEOVGH laidi That notvnthftanding what had 
pafled, and the promife of marriage proved, if the 
Plaintiff had conduced himfcif in a brutal or vio- 
lent manner, and threatened to ufe her ill, a wo- 
man^ under fuch circumflances, had a right to 
iay ihe would not commit her happ'me& to fuch 
keeping; and the might (et \ip fuch defence", 
and it would be legal : but though no fuch evi- 
dence appeared, which went to the ground of ac« 
tion, if the PlainrifT appeared to be of grofs manners 
and deftitute of feeling ; as he complained by this 
adion of an injury in the lofs of the fociety of a 
woman which he appeared never to have valued; 
and the pleafures of which fociety he feemed little 
calculated to tafte, the jury fhould take it into 
their confideration in the verdi& they were to prou 
nounce. 

The jury found a verdift of is. damages. 
Erskine^ Gibbs^ and fflgley for the PlainriSl 
Garrow and Lawes for the Defendant. 



ISRA£I. 
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isAAEt V. CLARit and CLiNcri:^ 

*1^His wasariaftibn on thfe care^ againft the; De- ^'^^^^SSe 
fendants, as proprietors of the Gofpo^t coach, to J^^J A^^°!!lre 
Recover damages for an injury received by the J]^*^^^^^^ 
Plaintiff, arifirig from the overturning of the De- J^^****^*" "'J^l 
Fendants coachj in cotifequence of the axle-tree iJtcngth in any 

, y * . . part, the owners 

having broken. ihatt BeiUbk^ 

One count in the declaration affigrted the ityuiy 
to have arifen from the overloading of the coach. 

Mr. Erjkine ftated it to have been laid down by . 
Lx)rd Kenyonj That if the dwnets of the coach 
take up more paffengers than are allowed by a<?t of 
parliatiient, that that Ihould be deemed fuch an over-, 
loadingj thit in cafe of ari injury being laid in th6 
dcclaratidh to have arifen from overloading, the ex^ 
cefs above the number fhould be deemed conclufive 
evidence of the accident having arifen from that 
caufe. 
Lord ELLENBoftoubH aff^nted,. 
The Defendants counfel direded their cfols-exa- 
fiiinatioft to prove. That no more paffengers were 
on the roof at th^ time, than were allowed by aft of 
J>arliament. 

Lotd EllenSorough faid. That it was by no 
means to be taken as a rule, becaufe Mr. Gamoh'% 
a<3: allowed a certain number to ride on the roof) 
that the coach-owners were therefore entitled, at 
all events, to carry that number ; if they carried 
more, they were liable to its penalties ; but it had 
nothing to do with this queftion. They might not 
be entitled to cany fo many : it depended upon the 
Vol. IV, T ftrength 
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^ (Irength of the carriage. They were bound by law 

to provide a fufEcienc carriage for the fafe convey- 
ance of the public who had occafion to travel by 
them. At all events, he would expedt a clear land- 
worthinefs in the carriage itfelf to be eftabliflicd, 

Verdia for the Plaintiff. 

Erjkint and Marryat for the Plaintiff. 

Garrow and ^^fpinajfe for the Defendant. 



Massiter v. Cooper. 

Though a poA- npHfi dcclafation ftatcd, That in confideration that 
com^iedto\ire the Plaintiff had hired a certain chaife and horfes 
Jc«t*hiri itXa ^f the Defendant, to carry the Plaintiff from a certain 
ukcs\i&" felt in houfe, Called The Gloucefter Coffge-Hoiife^ to Hounf- 
''TL^''^lTf{l low '^ the Defendant undertook to carry him: then 
hi8jj.ni is ten- averred a breach, that he had not done fo.. 

The Plaintiff proved. That having been difap- 
pointed of a feat in the mail-coach ^ he fent for a 
chaife to the Defendant, who was a perfon keeping 
chaifes for hire : That it came ; and his luggage 
was tiedpn, and he got into it. 

The chaife was taken to go from the Gloucefter ^ 
Coffec-houle in Piccadilly y to Ifounjloiv. When 
he was fitting in the chaife, the poft-boy came up, 
and demanded i8i. The Plaintiff faid it was an 
exorbitant charge : that he would pay him when 
he got to HounJloWj as he could then enquire what^- 
was the re^ionable fare. 

The poft-boy (aid. If he did not, he (hould not 
go in the chaife ; but he would take i6^. ^ 

Tte 
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The Plaintiff gave the fame anfwcr as beforef 
and the driver went for his matter 5 who came, aid 
held the fame language as the poft-boy. Thd 
Plaintiff afterwards tendered the 1 6s. which the 
Defendant refufed to take ; and drove off the chaife 
into the Defendant's yard; and the Plaintiff Was 
obliged to hire another chaife, 

Erfkine f: : liie Defendant. There is no parti- 
caki idte at which perfons are bound to let out their 
chaifes and horfes. If a man deals with me tor my 
chaife, he cannot take me out of the ufual courfc 
of my bufinefs. If a man hires a chaife, he muft 
take it at the hire the owner impofes, unlefs there is 
a fpecial contraft, or the owner has an eftabliflbed 
mode of dealing : if it had not been his ufual cqurfe 
of dealing to. demand the payment before the 
chaife went out, he had no right to ftop it after the 
hiring it, and the Plaintiff had got into it ; but if 
it was his ufual courfe, he had a right to fay that 
no perfon Ihould have it on any other terms. 

Lord Ellenborough, in fumming up to the 
jury,faid, In ordinary cafes, if a perfon is permitted 
to go into a chaife, and to put on his luggage, it 
is too late for the perfon who hires out the chaife 
to objeft to its going on the journey. The owner 
might make his own regulation: he might fay he 
would not let ftrangers have his chaife, nor go at 
night, unlefs the money was paid before-hand 5 and 
if it is the ufual mode of his dealing, he had a 
right to infift on it : but even if that was the courfe 
of his dealing, if the perfon was in the chaife, and 
tendered the money, the owner of the chaife was 
bound to proceed on the journey \ there was an in- \ 
T 2 ccptioa 
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ception of the contraft, and he was bound to com- 
plete it. If therefore the jury find the tender, the 
Plaintiff was entitled to recover. 
Verdid for the Plaintiffl 
Gibh and Lowes for the Plaintiffl 
Erjkinc for the Defendant. 



Thomas et alt. v. Day. 



marS^iiabiefor TPhe declaration ftated. That in confidcration thaK 
^X f^*"tie* the Plaintiff* had fent and delivered fix packs 
h"^i^«^'«»*°* ^^ linen, to be houfed, lodged, and warehoufed in 
Sl^r^ai^olfr, a certain warehoufe of the Defendant : That the 
fcci'^Tthey Defendant undertook fafely and fecurely to take 
SiSiilntT'thJ care of, lodge, and warehoufe them : then affign- 
br^ing'Sf *** ed a breach, that he did not (afely and fecurely 
man who* *^"' lodgc, houfe, and warehoufe them : That two packs 
^^^har^n re- ^^ '^^^" ^^^^ damaged and fpoiled, by being left in 
S^'^s' for*fo7 °^ the open ftreet, after falling on the pavement, and 
therfccurity. thereby wetted and fpoiled. 

The Plaintiffs were fhipping-brokers ; the De- 
fendant v;as a warehoufeman. 

It was proved by the Plaintiffs, That, on the 2d 
oijuly, they had fent the fix packs of linen in queC- 
tion to the Defendant's warehoufe : That the perfba 
fent faw the Defendant's clerk, who gave him the 
tackle which he applied to the packages ; and re- 
moved five into the warehoufe ; and the fixth was 
left in the crane when he went away, the Defendant's 
fervant having paid the carriage. 

A^nother witness then proved, That in a (hort 
time after, going by, he found one of the packs in 

the 
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the ftreet. It was drenched in water ; and feventy* 
nine pieces of linen fpoiled. 

The Defendant denied that he was liable to make 
good the damages, on the ground that the accident 
had happened from the cords of the packs breaking, 
his fervant having offered to give flings to the car- 
man to make them more fecure j which had been re* 
fufed ; That it was the duty of the perfon fending 
jthe goods, to fee that they were well corded and fc- 
cured, fo that if any accident happened from their 
breaking, the warehoufeman was not liable. 

Thele fads he propofed to prove; and that, 
in addition- to it, warehoufemen did not confider 
themfelves as liable by u(age, under the circum- 
fiances above ftatcd. 

Lord EiiLENBORouGH faidjThe whole qqeftion 
turned upon the fingle point of. When the ware- 
houfeman's liability commenced, and the agency 
of the carman ended ? for until the goods were 
delivered to the warehoufeman, the carman was to 
be coqfidered as the agent of the perfon fending 
them J but when the warehoufeman took them into 
his own hands, the moment the warehoufeman ap- 
plied his tackle to them, from that moment the car- 
man's liability commenced. 

It has been urged, faid his Lordfliip, That the 
Defendant's fervants offered him the ufe of 
flings. Thefe are provided by the Defend-* 
ant ; and he is bound to fee that they are of 
fufficitnt ftrengtb, and fit for the purpofe j and 
he fliould not apply his tackle, unlefs that could 
be performed which ,hc was bound to. If the 
flings were neceflfary, the refufal pf ^h? carman, 

T 3 en 
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or his decliQing the u(e of (hem» will not exempt the 
warehoufemao : he ought to have infifted on the car- 
inao*s ufing them ; and if he refuled^ he fiiou:d have 
repudiated thofe goods* and refufed to accept them. 

It appears here, that the damaged pack of linen 
was in the crane, and lifted from the can : it was 
then in his pofleffion ; and being fo, I think, ia 
point of law, he is liable for thelofs. 

Verdid for the Plaintiff. 

Garrovoy Park^ aijd Cowley for the Plaintiff, 

Erjkmc and Gihhs for the Defendant. 



^'^^ WiTHAM V. Lee. 

^'^j*?*** Assumpsit to recover the amount of two pro- 

••t ▼Old, b«t S^L. 

vouiabie, as miflory notes given by the Defendant, payable 

mahm frjAihi- jq the Plaintiff, for the fum of nol. and 34/. 

9mm^ is given op 

in coo6deradoa The citcumftances were thefe : — The Defendant 

of SDOchcr note ... i t*i • 'rr* # i r » 

cnrea at a dif- had givcn to the Plaintiff^s father a note for loo/. : 

iq^iit/ofthe the Plaintiff had adminiftered to him. 

the roimer''^e After the death of his father, he had fued the 

io so aaion ^ Defendant ; but had, upon the fblicitation of the 

Defendant, agreed to divide the debt, and to take 

the two promiffory notes, upon which the adioQ 

was brought, payable at diQant and different dates. 

The defence relied on was. That the Plaintiff's 
&ther and the Defendant had been concerned in 
lottery ipfurances together; and that the • note 
given to the Plaintiff's father was given for that 
confideration : and it was contended. That thfi 

conlideratioQ 
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conGderation of the firft note being void, it could 
not be made good by the fubftitution of the notes 
in queftion; but that they ihould be. affeded 
with the lame illegality, and the Plaintiff thereby 
difabled from recovering. 

The Plaintiff's counfel contended. That the 
giving the new fecurity was a waiver of any objec- 
tion to the illegality of the firft note, even had 
there been fuch illegality in the confideration at 
was ftated, but which they denied ; and referred 
to the cafe of Cuthbert v. HaJey^ 8 T. Rep. 390. 

Lord Ellenborough faid. There might be a 
difference in what conftrtutcd the confideration of 
the firft note, as to its effedt on the fubftituted ones* 
If the confideration of the firft note was malum 
in ft I or if the confideration of the firft note was 
what the law has declared fliould render the fe* 
curity void, as for gaming or ufury, the fubfti- 
tution of the fccond notes could not make them 
good: but when the confideration was merely 
malum frohihiivm^ he ^ thought there was no objec* 
tion to a party waiving fijch objcAion : That if it . 
appeared that the notes upon which the. aiftion 
was brought had been voluntarily given, and the 
firft note given up in confideration of the Plaintiff 
receiving the others, he was of opinion, the Plain* 
tiff was entitled to recover on them - 

The Plaintiff proved that they had fo been giv^, 
and the former note delivered up to ibc Defendant ; 
and had a verdid. 

Erskine and ^Efpinajffe for the Plaintiff, , 

Gihhs for the Defendant. 

T4 Thsllusom 
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j£irt»3i TijEi:,LU50Bf V* Cqsung, 

^tt^T£c\M. A ssuMfsiT on a policy of infurance on the (hip 
S'.;fejj ' Maiahar, itoiri the Maur^ms, in the ^^ (/ 
?nh1 ctS'"^ i^r^^^^, ^o TouJon. 
t&l'iL. Lofs by capture, 

2«c'rS^ u '^^^ capture was by the (hip going into G?^/* on 
fvidcnpe. ^h^ 1 2th of JWJirrA, 1 793, whcre (he was detained, 

hoflilities having then taken place between SpatH 
and France. 

It was ftated. That war had not then been dc-. 
dared by Spain againft France i which declaration 
had not taken place until the 23d of that month, 
Jt therefore became ms^tepal to afcertain when waif 
was adlually declared. 

Lord Ellenborough faid. That muft be prov'* 
fed, not by newfpapcrs, or by fuch unauthentlcate^ 
publications. 

To prove it, the PlaintiflTs oounfel called a clerk 
from the Secretary of State's Office* He produced 
^ book, from whence he took a paper ; and . from 
which he ftated, That war was declared by Spain 
againft France on the 23d. Being a(ked what 
that paper was, — he faid, That it was in Spamjh\ 
and was the declaration made by the Court of Spain, 
luid tranfmitted from thence by Lord 5/. Helen^ 
pur arpbafladpr at Madrid^ to the Secretary of State's 
Office here* 
\ That 
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That was held to be fufficient evidence ; ^d th$ 
Plaintiff had a vcrdift. 

Pihlfs, Parky and Qiles for the Plaintiff. 
J^fjkine^ Gnrrovoj and Carr for the Defend^t* 



--lili 



Brown v. Saui^. 

A ssuMPSiT for goods fold and delivered* Atmaerofs 

Plea of Non-ajfumfftt to the whole, except note i^g«^ tf 
a/, iix. } and as to that, tender andi iffue on the an^^^idrnf '** 
cender. 

The Defendant proved, That before the aftion 
brought, he tendered to the Plaintiff two one-pound 
Bank of England notes and eleven (hillings in 
money. The Plaintiff refufed, faying. That more 
yras due. 

The (jueftibn was. Whether this was a legal ten- 
der ? and faid to have been decided in the Common 
Pleas not to be a legal tender. 

Lord Ellekborough ruled, That as the Plain- 
tiff had not objefted to the notes, and required 
them to be turned into money, that the tender was 



The Defendant had a Verdift. 
^EJpnaJfe for the Plaintiff. 
Carrow for the Defendant. 
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Ballingalls V. Glostss. 



Aa lafon Ym HPhis wa$ ED adion ona bill of exchange for 250/. 
aganft the m- drawH by ooe John Glqfieff of the ifland of Sh 

of exchange re. Finccnty ou One Joctfon^ in favour of the PhintifT, 
^tY^T^^^i ninety days after fight. The Defendant indorfed it 
run fer whltk*' to the Plaintiff. The bill was dated the 26th of 
dr»im.*** March J 1801. 

The PlaintifFafterwards prefentcd the bill to Jack-^ 
forty who refufed to accept it. The Plaintiff then, 
without waiting for the expiration of the time for 
which the bill was drawn, brought this a&ton 
againft the Defendant, as the indorfer of the bill. 

It was contended for the Defendant, That the 
bill being drawn at ninety days after fight, the in* 
dorfer could not be called upon for payment till 
that time was expired, after the bill had been teii^ 
dered for acceptance : That the aftion having been 
brought before that time, was commenced too, foon ; 
and that the Plsuntiff fhould therefore be noBr 
luited. 

It was anfwered for the Plaintiff, That the mo- 
ment the acceptance was refufed, the holder had a 
right to have recourfe to the indorfer, as between 
the indorfer and the indorfee, the indorfer was as a 
new drawer ; and that it had been decided in a cafe 
in Douglas {MilforJ v. Mayor ^ Doug. 54.) that 
where a bill was drawn, payable at any number 
of days after fight^ which was refufed acceptance* 

that 
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that the payee was not obliged to wait till the 
expiration of the number of days mentioned *ia 
the bill, but might have recourfe immediately 
to the drawer, from whom he received it : That on 
principle, there was no difference between that cafe 
and this, as the indorfer was as a drawer to the 
indorfee. 

Lord Ellenborough ruled, That the Plain- 
tifTs adion was welf brought : That he was under 
no obligation to wait till the expiration of the time 
mentioned in the bill before he brought his adion ; 
but might have rccourle immediately to the in- * 

dorfer: That the indorfer was to be conlidered 
clearly as a new drawer, with refpedt to his in- 
dorfee. / 

His Lordfliip, howevpr, gave leave to the De- 
fendant to move to fet afide the verdid. 

Verdia for the Plaintiff, 

Erskine ^nd C. Warren for I he Plaintiff. 

Gibh and Conjl for the Defendant, 

This caufe was afterwards moved 5 but the Court 
o{ King's Bench concurred in opinion with the Lord 
Chief Juftice. 



Thorntok 
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Msrehs. Thornton^/ ah. v. Dick ei alt. 

IwMhl^hif T*^^^ ^^^ ^^ adion oi ajfumpjii by the Plaintiffs, 
**^^h"«ii. ^ indorfees of a bill of exchange for 470/. 
STerrf^^hu' dated the 23d of 5^//^OT^^r, 1799, againft thcDc- 
pame^di&harge fcndants, as the acceptots. 

IMS accepuiKx. '- 

The bill was drawn on the Defendants fiFom 
Liverpool^ by one Culleriy payable to the order of 
Nobhy three months after fight, and indorfed to the 
Plaintiffs. 

Quintin Did and Co. the Defendants, were mer- 
chants in London^ who bad been concerned in bufi-p 
nefs with CuUen to a very great extent ; and, at the 
time of drawing the bill, were very confiderably in 
advance for hixp. 

The bill came by poft to the Plaintiffs on the ift 
oi03oher ; and was fent by their clerk, in theufual 
way, to the Defendants counting- houfe, and left for 
acceptance. Contrary to the common courfe of 
bufinefs, the clerk had not called for it the next 
day ; but had fuffered it to remain at the Defendants 
until the nth. When he called for it, it appeared 
that the words ** accepted the ift of O^oher, 1799* 
Q. Dick and Co/' had been written on the bill; but 
they were then, in a great meafure, erafed by black 
ink : there was alfo an appearance of an attempt to 
cut off thefe words ; but ftill enough appeared IQ 
(hew that words had been erafed j and, in fad, it 
was not denied by the Defendants. 

The counfel for the Defendants, upon this flatc 

of 



HILARY TERM, 43 GEO. 111. 1803. «r» 

of fads, relied. That the Defendants could not be 
charged as acceptors of the bill, nor be liable in that 
charafter : That the reafon for leaving the bill with 
the drawee was, for the purpofe of giving him time 
to look into the (late of the account between the 
drawer and himfelf, in order to regulate his con- 
duit with refpedt to the acceptance : That he there-i 
fore was not bound by the a<3: of writing on the 
bill, until he had delivered it out as his acceptance ; 
and thereby fent it accredited into the world. Had 
the cafe been put of a bill, upon which drawee 
had inadvertently, at firft, put his name, but 
afterwards finding from circumltances, that, in 
point of prudence, the bill ought not to have been 
accepted, it was contended. That as to third per- 
fon^, this fliould not bind the drawee; but that he 
Ihould be at liberty to erafe the acceptance which 
he had written : That here the bill having been left 
on the I ft of OSaher y and when called for, not 
having the name of the Defendants on it, that it 
could not be confidered as an accepted bill. 

On the other fide it was contended. That the De- 
fendant had made himfelf abfolutely liable, by 
putting his name on the bill ; and that he could not 
recall it. On the ift oi December the Plaintiffs 
were entitled to a bill, accepted by (^intin Dick 
and Co. ; and they could not difcharge themfelves 
by their own aft. It was alfo ftated, That in the 
cafe of Trimmer v. Oddy^ before Lord Kenyon, 
this point had been decided, that the Defendant 
was bound by his acceptance^ once made, though 
afterwards erafed* 

Lord 
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Lord Ellenborough alked. If the acceptance 
was legible ? 

•It was anfwercd. That the fafts ftatcd, with rc- 
fpcft to the erafure, were admitted. 

His Lordfliip then faid, That in the cafe cited, 
there had been no doubt as to the law ; but 
the difficulty thett was, Whether the bill, which 
was produced in a defaced ftate,Tiad ever been ac* 
cepted ? So that it became a qucfhon. Whether it 
(hould have been declared on as an accepted bill, or 
as axdefaced one, according to the truth ^ But the 
acceptance having been proved to have once taken 
place, he had no hefitation in faying, That the aft 
of acceptance was irrevocable ; and that if a party 
once accepted a bill of exchange, he had done the 
a(9t, and pould not retraft. The moment the bill • 
was accepted, he was bound, and the bill began to 
run ; and the holder had a right to hold him to that 
liability which he had imdertaken, and from which 
he, by his own aft, could not difcharge himfelf. 

One of the jury, which was ^ fpecial one, after 
obferving on the importance of the queftion to the 
mercantile world, afked bis Lordfhip, If there was 
not a dillin&ion between the cafes, where the bill 
was payable after fight, or after dare ; inafmuch as 
"the bill began to run after acceptance, where it was 
payable after fight j but not fo where it was payable 
afterdate. / 

/ Lord Ellenborough anfwered, That he had 
no manner of doubt on tliecafe'; That there was 
no difference in point of legal cffed, whether the bill 
was payable after fight, or after date j and that the 

law 
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law was the fame as to both. An acceptance once 
given, could not be recalled. If it was confidered 
as a point of difficulty, or there was a doubt as to 
the law, the Defendant might move for a new trial. 

Verdid for the Plaintiff. 

Gihhs^ Pari, and •; for the Plaintiff. 

Erjkine and Gar row for the Defendant. 
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AdulUry^ 

I.Tf a married man neglctts the 
■*• focicty of his wife, and openly 
l^res with other women in the 
apparent praftice pf adultery, 
he can maintain no adion 
againft another for criminal 
converfation with his wife* 
Wytdhoini v. i. ff^yc^n^i. P. 1 6 

tt» Letters written by the wife to 
her hufband before there was 
anv fufpicion of adultery, are 
evidence to prove the ftate of 
connuliial affedion in which 
they lived) where, from the ne* 
ceflity of their fituation they liv- 
ediapart. Edwards v^ Crock. 39 

^ ^ The mirconda£t, negled^ or in- 
fidelity of the hufband cannot 
be fet up as a defence for the in- 
fidelity of the wife, in an adion 
' for crim. Con. in C^ P» Bromley 
;v. Wallace. ao; 

jiidverfifenient. 

An advertifement publifhed in the 
newfpaper, concerning any per- 
fon, though conveying with it 
an imputation itijurious to the 
chara£ter of the party about 
whom it is publifhed^ is not a 
libeU if done bonajide^ and with 

' a view of obtaining information 
on the fubje^t alluded to in the 
advertifement, by a perfon really 
interefled in the difcovery. De-^ 
kany v. Jones^ 19 1 



Agreement 

Where the fubjefts of a fijrelgtt 
country enter there into aa 
agreement conformable to tho 

, laws of that country, they can* 
not by a lubfequcnt agreement 
contravene thofc laws. Hulle v» 
Heightman. Page 75 

Agent. 

If a fpecial agent is empowered 
to purchafe got>ds at a certain 
price, and coniidevs himfdf at 
liberty to exceed that price> his 
principal (ball be bound by his 
contrafis) though made at a 
price beyond What he was au- 
thoriifctd to give. Hkks V. Han*' 
kin. 114 

Annuity. 

It If the Plaintiff in an adion to 
tecover back the confideratioa 
of an annuity, flates that a war* 
rant of attorney, part of the fe- 
curitieS) was let afide, it muft 
be proved ; and the production 
of the rule of court in which it 
was fo mentioned to be fet afide^ 
is not fufficient, Compon v. 
Chandlefs. 18 

2. When an annuity is void for a 
defed in the memorial, and the 
grantee brings an adion to re* 
cover the confideration, the 
grantee, under a plea of fet«^off^ 
may give in evidence the wlioU 
of the payments made on ac« 
count of the annuity ; but if 
any account of more than fie 



I X D E X- 



yca« ftanJing, the Plaintiff 
Ihoald replv the flatateof limi- 
tattoos. {fills w Hills. 196 

3. When tbe grantee of an annuity 
pays die purchafe money on a 

Eaiticniar day into a banker's 
ands, in the joint names of his 
attorney and the grantor, to be 
paid over to the grantor on the 
execution of a particular deed, 
• and it is done on a iubfcqucnx 
day, the memorial properly 
ftates tbe payment as made on 
. the latter day. Coare v. GibUt. 

231 

ArhtiratiQn. 

1. i^n arbitrator cannot maintain 
aflumpfit for any liiin of money 
for his trouble^ unlcfs there has 
been an exprefs promife* Vi- 
rany r. fVarner. 47 

2. When matters have been re- 
ferred to arbitration, it is matter 
of evidence whether a particular 

- matter of complaint has been 
fubjeded to the arbitrators con- 
fideratioo. Martin v. Thornton. 

180 

3. Ah arbitrator may be called to 
prove what mattcis were claimed 
before him, on a referchce. 
Martin v. Thornton. 181 

' AJfaulL . 

In an adion of afiauU againfi two, 
damages cannot be fevered, tbo' 
the a^ault be proved to have 
been committed by one Defend- 
ant with more violence and 
more circumftances of aggrava^* 
tion. Brown v. Allen and OH 
'ver. 158 

Affiimpfit. 

I. Where failors have failed un- 
der written articles, by which 
they are bound to ferve to the 



end of the voyage; if tnc maf- 
j tcr by ill treatment compete 
them to leave the (hip, ihcy 
mull declare fpecially for the 
injury ; and cannot declare gc« 
nerally for work and labour tor 
the time they have lerved. Hmlle 
V. Heightman. P^^g^ 77 

2. Where an agreement has t>een 
entered into by deed to demife 
premises, but by words not 
amounting to an adual demife, 
fuch an agreement being by 
deed, fhall nor prevent the par- 
ty from maintaining aiTumpiit 
for ufe and occupation, JLlliott 
V. Sogers. 59 

3« AfTumpfit will not lie to recover 
the value of prints of an obfccne, 
criminal, or libellous tendency « 
Fores v. John. 97 

4. When a party indebted to an- 
other, contents to pay over that 
money to a third perlon, the Ut- 
ter can maintain affumpiit for it* 
Surtees ^ alt. v, Hubbard. 204 

Altomcy. 

I. If an attorney is in partnerfhip 
with another, and they carry on 
bufinefs in their joint names, 
each of them is liable to the pe- 
nalties of the flat. 37 Geo. Hf. 
for pra£lifing without a certffi- 
cate; though, from the caufe 
in queftion, the Defendant had 
Jio benefit, in conlequence of 
an arrangement between theui- 
felves. Edmonjon v. Davh, onc^ 
ISft. 14 

2. Under a general order to do 
what is needful, an attorney is 
authorized to do all the bufmcls 
conntfled with or ariCng out of 
that which was the immediate 
matter for which he was em- 
ployed, Dawfon v. Sir R. 
Lawley. 65 

3. An 
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5 Ah attorney ctbploycd by con- 
ient of iwo parties, in preparing 
a deed from one to the other, 
cannot be examined as to what 
he fo became informed of id 
preparing the deed, when the 
idion is brought by the affignees 
of one againft the other, fiig- 
gefting fraud in the deed. Rdb^ 
jin and another, aiRgnees of 
Blakej^ V; Kemp and another; 

AuBion. 

In an adion on the cafe^ For hot 
taking away goods fold by phb- 
lic au£lion,.and for a lofs on the 
refaie^the Plaintiff may recover 
on the count for goods bargain- 
ed and fold ; and it is tlo objec- 
tion to his right tb irecover 00 
that count, that he has not the 
goods then to deliver, in cafe he 
had a verdifi^^ Mertens V. Jd- 
tiock. 251 

bankrupu 

t. 'f he folicitor, under a tommif- 
(ion of bankruptcy, is not 
bound to produce the proceed- 
ijiffs under the commiffion, tho' 
called upon by a fubpotna 
ducts ttcum. JSatefon v. Hart- 
Jink. 43 

fib When a bankrupt pleads his 
certificate in bar^and the Plain- 
tiS relies that it is void^ under 
the flatute 5 Q^o, II. c. 30, he 
cannot in evidence impeach the 
commiflion by impeaching the 
petitioning creditor's debt; he 
mutt impeach the certificate 
only. 5. C. 

3. Unlefsthe petitioning creditor 
figned the certificate 5. C. 

4* If a creditor obtains goods 



from his debtor, on the eve of 
a bankruptcy, by prefling him 
for payment, and it does hoc 
appear to be voluntarily done to 
give a preference^ the creditor 
inay hold thdfe goods« though 
tne money was not aftually thed 
due. Hartjkorn v. Sloddan. 60 

5. Though a commiflion of bank- 
ruptcy may be rendered void by 
teafon of the petilionitig cre- 
ditors taking money or goods 
from the bankrupt, under ftatute 
5 Gr0.ll, it cannot be confidered 
as void in an adion at law; but 
as fuperfedeable only by appli- 
cation to the Chancellor, Gar^ 
rett V. Sir Theojihilus Biddulph. 

I04r 

6. When a perfon is examined at 
a private examination before 
commiflioners of bankrtipts, and 
that examination is taken down, 
it is fufiicient if fo much only i^ 
taken down as is conceived to 
be deceflary to be ufed in evi- 
dence, provided fuch part has 
been read over to him, arid he 
has figned it i the whole of his 
examination need ndt be taken 
down to make that evidence 
which applies to the matter in 
difpUte. Afilwardy aiSgnee of 
GaleSyy.Firbis. l^1^ 

7» Though it is Ihewn that an an- 
tecedebt ii&. of bankruptcy has 
taken place, the party impeach^ 
1 ng the exiiling comitiiiliori muft 
(hew a petitioning creditor's 
debt then legally fubCfling, to 
fupport ;t conimiffibn. miles 
and another v. Rawlins and an- 
other* SherifFof Middle/ex. 194 

8. There muft be a Valid, fubfift* 
ing, arid complete d£t of bailk- 
ruptcy wheri the comfnillioii is 
fucd out : it carl not be fu imported 
. by relation to a preceding aft of 
bankruptcy, but which was not 
U z completo^ 



I N D E X. 



complete when the cominiflion i 
was fued out. GiaJJingtorty a 1-1 
iignee of Dickie^ v. Rawlim and 
others. Page 224 

9* A general authority froin one 
vof (everal affignces of a bank- 
rttpt\ eftate to the others to ad 
foi; him, and ufe his name, is 
not fufBcient to enable the 
others to execute a releafe by 

. deed; there muft be a fpccid 
authority for that purpofe. /f7/- 
liams V. fVaiJley. 220 

to. The declaration of a bankrupt, 
as to any matter or deed which 
may confiicute an aft of bank- 
ruptcy, if made after the deed 
done, arfe not evidence. Robfon 
and another, aflignecs of Blakey^ 
V. Kem/i and another. 233 

Baron and Feme. 

1. A niarried woman, vvhofe huf- 
band has been tranfported for 
fevcn years, may maintain an 
aftion as a feme JqU^ on the 
ground that the huiband had 
abjured the realm, and that, 
though the terra of his tranf- 
porration had expired. Carrol 
V. Blencow. ! 27 

2. If a hufband turns his wife out 
of doors; by a general ad vertife- 
ment in the public papers, to 
perfons not to truft, or by par- 
ticular notice to individuals, he 
cannot exempt himfelf from a 
demand for neceffaries furni fil- 
ed to her while (he was fo liv- 
ing apart* Harris v. Morris. 

J. Though a wife has been guilty 
of adultery, but her bufband 
had taken her back ; if he after- 
wards turns her out, he is liable 
for necelTaries furniflied to her. 
Harris v. Morris. 41 



, Bills of Exchange. 

[.In an adion on a bill of ex- 
change againft the acceptor, 
where the defence is foigery by 
the drawer, he is notwiiuftand- 
ing a good witnefs 10 prove xh^ 
haiid-wruing of the Defendant 
to the acceptance. Dickenfon v» 
Prentice* Page 32 

2. In an aftion on ^foreign bill of 
exchange, to prove the hand- 
writing of the Defendant, it is 
evidence to go to the jury, that 
a perfon who has feen the party 
write once, thinks it is like bis 
hand-writing, though he has no 
belief on the lubjcfl. Ga. retis 
V. /flexanJet. 37 

3. Where a payment has been 
•made in bills, it is a good tvi- 
dence of payment ; and it fl^all 
be prefumcd that they w«re paid, 
unicfs the contrary is (liewn. 

. Hibden v. Hartfink. 46 

4. If a hill has bepn regularJy 
noted ,upon being diflionoured, 
the proteft may he drawn up at 
any time afterwards* Chaters 
w.'Bell. ^ 48 

5. A bill which has been loft, 
and advertiled in the newfpa- 
pers, is, neverthclefs, recover- 
able by a perfon who has bona 

fide dilbounted it, though from 
the perfon who came improper- 
ly by it. Sir John Laivfon v. 
PTeJion, , . S& 

6. In an a£t!on againft the accep- 
tor of a bill of exchange by the 
indorfee, it is no defence that 
the drawci*8, who had drawn the 
bill payable to themfelves, and 
of courfe indorsed it, were in- 
fants when the bill was drawn. 
Taylor y. Croker. 187 

7. When there are feveral indor- 
fets of a biU> the Plaintiff may 

^ declan? 
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<1cclarc on an ipdorfcrocnt by 
the payee to his immediate in- 
doricrs, without ftatiog the in- 
termediate ones. Chaters v. Bell 
and others. Pag^ 210 

. if a party on a bill, on being 
alked^ if it is his own hand- 
writing, anfwers. That ir is; and 
will bt duly latislicd, -— he can- 
not afterwards fet up a defence 
of forgery of his naire ; for he 
has accredited the bill, and in*- 
duced another to take it. Leach 
V. Buihanan. 226 



Cafe. 

In an aft ion againft tvro, for neg- 
ligently driving a chaifc, if th^ 
Defendants have hired it joint- 
ly, and were jointly in the pof- 
feilion of it, both are liable for 
the accident* ^//7rr, if it be- 
longed to one only, and the 
^ther was liaercly a paffenger. 
Danc4y y. Chamberlain and an- 
otbex. 229 

Carrier^ 

When carriers give notice that 
they will not be liable for goods 
loft beyond the valae of 5/., 
that extends to the property 
of paffengers going by the coach, 
or other carriage; and not to 
goods fent to be carried only. 
Clark V. Grtiy. 177 

Conjignment oj Goods. 
Vide Tranjitu. 

Conftahle. 

-A conftahle who commits a perfon 
on a charge^ is not liable to falfe 



imprironmcnt, tho* that charge 
be ill-founded, unlels he makes 
himfelf a pany in oppreffingthc 
perfon committed, knowing the 
charge to be fo» fVhite v. 7tfy- 



lor and Simcoe^ 



Page 80 



ContraS. ' 



When goods are ordered at a cer- 
tain price, purfuant to a fpcci- 
men, which, on delivery, are 
found not to correfpond with 
the Ipeciiiien, they muft. be tc- 
turned ; and the Defendant can- 
not iet up the inferiority to the 
fpecimcn in an afiion for goods 
fold. Grmaldi s.WhitCm 95 

Conveyance. 

When a perfon binds himfelf by a 
bond, to make a voluntary ^con- 
veyance of lands defcended to 
hill* as heir at law, he cannot be 
called upon to covenant againft: 
any incumbrances of his ancef- 
tors. Chapman v. Z^adbroeie. 

149 

Copy-right. 

1. The firft publifher of a book» 
even though he has improperly 
obtained the materials of it, 
may maintain an afiion for pi- 
rating it. Caryv, Kearjlty. 169 

2. It is not fufiicient to fupport ua 
a£\ion for pirating books, that 
part is found tranfcribed into 
another ; for it is lawful to pfe 
former publications in comppf* 
ing a new work, if they are 
fairly taken,without being m^e 
a colour for publifhing the ori- 
ginal work. Carys. Ki^^rjUy. 

ib9 
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Country (Foreign). 

I, sVhcrc the fubjcGs of a foreign 
country enter there into an 
agreement, conformable to its 
' laws, they cannot, by a fubfc- 
quent agreement, contravene 
fuch laws ; and an agreement to 
fucfa latter efFcft is void, and 
cannot be enforced here. Hull 
V. Heightman. Page 75 

'%f A foreigner reliding with his fa- 
mily in England is conlidered as 
an pngljfhmah, as to property 
. infured, Tabbs v. B^ndelaek. 

95 



D, 



Deed. 

Whenaninftrument^ executed in 
the prcfcnce of a fubfcrihing 
witnefs, is offered in evidence, 
whether in chief in the caufe 
againft the Defendant, or col- 
laterally, it muft be proved by? 
the fubfcribing witnefs; nor 
fliall the admiffion of the exe- 
cution of it, by the party who 

* executed it, be received. Man-- 
ners j. t. v. Po/lan^ Page 239 

Draff. 

A draft, or check, on a banker, 
how far evidence of a debt* 
Vide Evidence. 4 



Damages. 

In an afiion of affault againft two, 
' damages cannot be fevered, tho* 
the affault be proved to have 
been committed by one Defend- 
ant, with more violence and 
with morecircumftances of ag- 
gravation. Brown y. Jllen and 
Oliver. 158 

Deh. 

|. In debt quttaniy under the flat, 
for ufury, the day laid in the 

• declaration is material, though 
laid under a/«z.; and any va- 
riance from it is fatal. Harris 
qui tam^ v. Hudfon. 15^ 

a. When a debt of a bill fix years 
ftanding is demanded, and the 
Defendant fays he has paid it ; 
and will (hew the reqeipt, but 
docs not, it is not fuch an ac- 
knowledgment as takes the debt 
out of the ftatute of limitations, 
Pirks.Guy^Gttit^ i»4 



E. 

Eje£lment. 

u It is not ncccffary that a notice 
to quit fliould bcdirefted to tho 
tenant in poffeffion by natiic, if 
It i& proved to have been regu-^ 
larly delivered to him. Doe e:^ 
dem. Matthewfon v, Wrightman. 

5 

2, A notice to quit^in the alterna-r 
tive, on the 2sih day of March^ 
or 8th of ApyiU is good. S. C, 

^. If the tenant, / Defendant in 
ejcftment, difputes the notice to 
quit, on the ground that it does 
not correfpond with the com- 
mencement of his term, evi- 
dence of that lies upon him. 

S.C. 
, The legatee for a term of years, 
on the executors affenting, may 
maintain an ejeflment immedi- 
ately to recover. Query, if the 
legatee of any fpecitic legacy of 
a chfittel cannot a^'p maintaic^- 
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ati aSion for it. Dw on demtfe 
of Lord Say and S^U v. G«y, 
executor. Page 154 

5, A mirdcfcription of the pre- 
mifles in a notice to quit, is not 
fatal, if they are othervvife fuf- 
ficiently dcfignatcd, that the 
party, to whom notice has been 
given, has not been luifled by it. 
Doe on the dcmife of Cox and 
others, 185 

Rfcrow. 

Under the iffue of riQn ejifadum^ 
. the Defendant may give m evi- 
dence that the inftrument was 
-delivered as ^tiefir^w. Sioytfs 
V. Pearfon^ . 2SS 

J, Under an iffue to try the boun- 
daries of a parifli, papers found 
in a box belonging to a former 
incumbent, and by his repre- 
fcntaliv«8 handed down to his 
ftKxefl'or, are evidence. Earl v. 
Lewu. I 

i. But a terrier, <yt map of the 

parifti, not Signed by any of tjie 

parrfliioners, or pari fh -officers, 

' is not evidence of tjie boundaries 

of tbe parlfli. S, C, 

2« If a tenant, who is Defendant 
ill aiKJedment, difputes the no- 
tice to quit, on the ground that 
It does not corrcfpond with th* 
end of his term, proof of that 
lies upon him^ 7 

4. A check on a banker, drawn in 
the name of any perfon, is not 
fufiicient evidence to eftablifh a 
debt, cveti' though the check 

. was proved to be paid to the 

perfon whofe oaine was tifed. 

' 'Carry y, GerrijR. 9 

5. Where one party to a warrant 
of attorney given by two, pays 
tbe whole ^f the nionej, and 



brings his atVion againft the 
other for contribution, he may . 
prove tbe payment of the whole 
money due, under the warrant 
of attorney, without producing , 
it. Baynew Stotu. Page 13 

6. U«der notice to produce a letter 
in evidence, which is produced; 
and when read, it mentions 
that it covers other papers,— 
thefe papers are not thereby 
made evitfence, unlefs they arc 
referred to in the letter. John^ 
Jonv.Gilfon^^ 21 

7. Where the hufband and wife 
from their fituation in life nc« 
ccflarily live apart, and the wife 
has been guilty of adultery, let- 
ters written by her to her huf- 
band, during their feparation, 
and before any fufpicion of mif- 
coodufl oh her part, arc admif- 
lible evidence to prove that they 
lived happily before the adul- 
tery was comiQitted. Edwards 
V, Crofk 39 
Vide Bankrupt^ i, 2, 3. 

8. In trefpafs for diggmg gravcL 
on the wjifte, under a juffifica- 
ti^jn of ufage for the tenant of a 
particular tenement to dig gra- 
vel, the party fhall not he al- 
lowed to give in evidence a ge- 
neral ufage, extending to all the 
tenants of the manor. tVilfon 
V.Page. ' 71 
Vide Tender ^ Wi^nejs. 

9. The Sound Lift, containing the 
account of the arrival of (nips 
in the Sound, and which is put 
«p at Batfon^s coffee-houfc, is 
not evidence of that faft, JRo- 
her is V. Eddington, 88 
Vide Letter 2. 

10. Ccmparifon of hand-writing, 
how far evidence. Rexy.Cator. 

Vide Hand'Writtng, 
1 1 • In debt qui tarn, under the ftat< 
U4 foj 



for 
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for ufory, the day laid in. the 
declaration is mater; al, though 
laid under zfciz.; and any va- 
riance from it is fatal. Hatrii 
^ui taftiy s.Hudfon, Pag^ 152 
I a. When a libellous letter refers 
to a newfpaper. as containing 
the flanderous matters imputed 
to the PlaintifF, the Defendant 
may give the newfpaper in evi- 
dence in mitigation of damages, 
under the general iiTue. Mullet 
V. Hulton. 248 

j^. To prove that a writ ilTuedin 
a particular caufe, it is not fuf- 
ficient to prove the firacifie by 
the filazers book^ and to give 
notice to the party to produce 
it: it Ihould be fhewn that, 
after the returns, the Treafury 
was fearched, and no fuch writ 
found; aod that it was in the 
party's hands, who had notice 
to produce it. Edmonftone v. 
Plalfled^ Gtuu 160 

14* When a perfon is examined at 
a private examination before the 
commiiiiencrsof bankrupts^ and 
that exaniination is taken down, 
it is fufficient if fo much only 
is taken down as is conceived 
neceiTary to be ufed in evidence, 
provided fuch part has been 
read over to him, and he has 
ii^ned it ; the whole of his exa- 
inmation need not be taken 
down to make that evidence 
which applies to the matter in 
difpute, Milward^ aflignec.of 
Gates^ v. Forbes. * 172 

I5» The examination of a perfon 
taken in fhort-hand, v^hen ex- 
amined as a witnefa, is evidence 
againft him in an a£lion, though 
he was (lopped in giving his 
teflimony^ and might have add* 
cd to or explained what he had 
faid. Collett v. \aOx6 Keith. 21a 
l6* An attorney employed by con- 



fent of two parties in preparing 
a deed from one to the other, 
cannot be examined as to what 
he fo became informed of ia 
preparing the deed, when the 
ad ion is brought by the af- 
fignees of one againft the other, 
fuggefting fraud in the deed. 
Robfon and another, aflignees of 
Blftkty^- v. Kemp and another. 

P(^g^ 235 

17. Under an averment in a de- 
claration for penalties, *• That 
the Defendant had iiied a decla- 
ration in a certain fuit thfen de* 
pending," it is fufficient evi- 
dence to produce a dec la ration 
our of the office, indorfed in the 
Defendant's hand-writing, as to 
the time of pleading, without 
fhewifig a fuit othcrwife com- 
menced. Edmonftomv.Plaified^ 
Gent. i6i 

1 8. J n an a6lion on the cafe> for 
pirating a book, it is not fuffi- 
cient evidence of 1^ general pi- 
rating to (hew that there were 
particular errors ana miftakes in 
the printing of /he original 
work, which were copied vcrba^ 
tint in the pirated edition. Cary 
v. Kearjlej. ' j68 

19. Mere length of time elapfed 
between the iigning of the go- 
licy and the failing, is not fuf- 
ficient to avoid a policy : it is 
matter of evidence to be left to 
the jury, if fuch a time has 
elapfed as amounts to an aban- 
donment. Grant v. King. 175 

20. Where goods have been feized, 
and a demand made in writings 
it is not to be taken as con^lu* 
five evidence of property : parol 
eVidence is admiffible to explain 
it. Ho(ftens.Jum/if9n. 189 

21. If a party on a bill, 00 being 
aiked. If it ia his own hand- 
writings anfweri that it is; and 

wUl 
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ivill.be duly paid, — he cannot i 
afterwards fet up a defence of 
forgery of his name; for he 
has accredited the hill, and in- 
duced another to take it. Leack 
v« Buchanan Page 226 

22. In an a£^ion on a foreign judg- 
ment, it IS not fuificicnt to prove 
the hand-writing ot the Judge 
fubfcribed to the judgment, the 
ieal of the colony abroad rouft 
be proved. Henry v. Jdey. 228 

23« The declarations of a< bank- 
rupt, as to any particular mat- 
ter or deed which may con- 
Ititute an ad of bankruptc), if 
liiade after the deed done, are 
not evidence, Robfon and an- 
other, afflgnees of Blakeyy v. 
Kemp and another. 233 

1t4« The mifconduA, neg1e£^^ or 
infidelity of the hufband cannot 
be fet vp as a defence for the 
infidelity of the wife, in an ac- 
tion for crim. con. Bromley v. 
Wallace. 237 

25. When an inilrumentj executed 
in the prefence of a fubfcribing 
witnels, is offered io evidcace, 
whether in chief in the caufe 
againft the Defendant, or col- 
laterally, it muft be proved by 
the fubfcribing witncfs^ nor 
S)all the admimon of the exe* 
cution of it, by the party who 
executed it, be received. Afan^ 
ners q, t. v. Pofian, 239 

26. A count in debt for ufury, 
ftating it to be committed in a 
loan from ^. to J?« is fupported 
by (hewing that J3. was indebted 
to ^. as th# maker of the notes 
of which J. was the indorfee ; 
and on its becoming due, that 
jt. gave further time for the 
payment of it. Manners q^ t. 
P^JittM. 241 

%f. In an a£tion on the cafe, for 
not talung away goods ipld by 



public au£lion, and for a Io(son 
the rcfalc, the Plaintiff miy 
recover on the count for goods 
bargained and fold ; and it is no 
objeftion to his riglft to recover 
on that count, that he had not 
the goods then to deliver, \n 
cafe he had a verdift. Mertens 
y.Jdcock. Page 1^1 

28, Under the iffue of noneftfac* 
turn J the Defendant may give in 
evidence, that the inftrument 
was deli^red as an ejcrow. 
Stoyks V. Fearfon. 255 

29. Where a letter has been writ- 
ten by the Plaintiff to a witnefs, 
and the witnefs has had a^/«4- 

Jurna duces tecum^ but has previ- 
ouily delivered the letter to the 
Plaintiff, who refufe* to produce 
it, parol evidence of it§ contents 
is admiffible. Leeds v. Ccck tt 
Ux. 256 

G. 

Game. 

u The penalty under the Game 
Certificate Aft, for not produc- 
ing a licence when lawfully re* 
J|uired, is not complete by a re- 
ufal #6 produce it, unleft the 
party refufes, 6n requefl, to tell 
his Chnflian and furname, ^nd 
the place of his refidence. MoU 
ton V.Rogers. 215 

2« An un<]ualified and unlicenfed 
perfon may join in the fport 
with a perfop lawfully entitled 
to kill game, if he merely joins 
in the fpoi t, and is not himfelf 
a principal, or ufing hi$ own, 
dogs, Afoitonv^ Rogers. 217 

Goods* 

!• Where a party betTpeafci an a^ 
. tide at a certain price^ purfuant 
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to a (pecimen, and on delivery 
it is found to be of inferior per- 
formance, in an adtion for the 
goods fold, the inferiority to 
the fpecimen cannot be fet up 
in redu£tion of the price ; it 
fhould hav<i been returned, and 
the contraft refcinded. Gri- 
maldi v. fVhite* Page 95 

Vide Tranfitu. 
2. Where goods have been ordered 
by an agent, who has a power 
of difpolingofthem as he thinks 
fit, for his principals, if they 
come to his polfefiion, though 
not to his principals, they can- 
not be ftopped in tranjitu^ Leeds 
V. fVright. 243 

Guarantee. 

A |;aarantee to the amount of a 
certain fum of money, given for 
a third perfon, cannot be fet off. 
Crawford and others v. Stirling. 

207 

H. 

Hand-writing. 

A clerk in the poft- office, ac* 
quainted with hand - writings, 
and able to diflinguifh a falfe 
from a real hand, cannot be al* 
lowed to give evidence that 

• a hand-writing, which he fwcars 
to be a feigned one, is written 
by the fame perfon whofe hand- 
writing is proved to the other 
writing, by comparing them to- 
gether. Rex v. Cator. 1 1 7 
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Imprifonment. 

An adion for falfe impriibnment 
- will lie againft a perfon who 



makes an ilUfounded chaise 
before a conAable, whereby the 
perfon is committed ; but not 
againft the conftable, unlcfs he 
knowingly aflifted in the opprcf- 
fion. White V. Taylor. P. 8q 

Infants. 

In an afiion againft the acceptor 
of a bill of exchange, by the 
indorfec, it is no defence that 
the drawers, who had drawn the 
bill payable to themfeives, and 
of courfe indorfed it, were in- 
fants when the bill was drawn, 
Taylor v, Croker. 187 

Infurance. 

U Though unneceffary delay may 
avoid a policy of infurance, 
that fhall not be deemed fo 
which is employed in neceflary 
repairs of the fhip, if the policy 
is at and from a place, S.nii(i 
V. Surridge. 25 

2. A perfon who infures a fhip as 
owner, muft fo ftand in the re- 
;iftry of (hips in the cuftom- 
oufc# MarJIi V. Robinfon^ 98 

3« An American, who refides 
with his family in England^ is 
fo far coniidered as a Briiijh 
fuhjed, that if he freights a 
fhip, and infures her, warrant- 
ed American property, the waj^ 
rant fhall be held to be falfe-^ 
and the infurance void. Tabbs 
V. Bendelack, lot 

Interefi. 

Under a particular of the Plain- 
tiff's demand, ftating that the 
ad ion was brought to recover 
the amount of a note of hand, 
intereft on it is recoverable 
when the note is payable by in* 
ftallments; 
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ftallmcnts ; and on fii5!urc of any 
inftalUnentSy the whole is to be- 
come due: ttic intereft is to be- 
calculated on the whole, fiim re- 
niaining unpaid, on default of 
any inftallment, and not on the 
relpeftive inftalln^ents at the 
rcfpeftivc times when they 
W'ould become p.iyable. Blah, 
executor of J^aify v, Lawrence. 
Page 147 

Joint. 

Where an aftion is joint, a rclcafe 
from one of the Plaintifft is 
good, to render a witnefs com- 
petent. Hock/e/s V, MitchelL 

86 

Judgment. 

Jn an adion on a foreign judg- 
ment, it is not fufficient to prove 
the hand-writing of the Judge 

* fubfcribed to the judgment; the 
feal of the colony abroad muft 
{reproved. Henrys. Adey. 228 



Jjegacy. 

The legatee for a term of years, 
• on the executor's aflenting, may 
maintain an ejeftment imme- 
diately to recover. Query^ If 
the legatee of any fpecific legacy 
of a chattel cannot alfo main- 
tain an a£tion for it. Do€ on 
the demife of Lord Say and 
^eaU V. Guy. 154 

Letter. 

%f A letter produced in evidence, 
in confefjuence of a nptice^ and 
which ^lentions t|iat it covers 



certain papers, does pot therc« 
by m^ke fuch papers evidence^ 
vmlefs they arc referred to in 
the letter, and are neceflsiry to 
make it intelligible. Johnfon v. 
Gilfon. 21 

2. To a plea of tender and replica*- 
tion of fubfequent demand and 
refulal, a letter fent to the De- 
fendant's houfe after the tender; 
and demanding the money, to 
which an anfwer is fent out that 
it fhall be fettled, is evidence 
to go to 4he jury of th6 refufaU 
Hay%vard v. Hague, 93 

3. Where a letter has been written 
by the Plaintiff to a witnefs^ 
and the witnefs has had ^fuh^ 
poena duces tecum ^ but has pre-- 
viouily delivered the Icttef to 
the Plaintiff, who refufes to pro- 
duce it, parol evidence of its 
contents is admifEble. Leeds 
V. Cook et Use. 256 
Vide Evidence^ 7. Libel^ a* 



Libel. 

» An advertifement publifhed in 
the newfpapcr, concerning any 
perfon, though conveying with 
it an imputation injurious to the 
chara£ier of the party about 
whom it is publifhed, is not a 
libely if done bmafide^^tiA ^\lh, 
a view of obtaining information 
on the fubjed alluded to in the 
advertifement, by a perfon really 
interefted in thedifcovery. jD^- 
lany v. Jones. 191 

. When a libellous letter" refers 
to a newfpaper, as containing 
the flanderous matters imputed 
to thje Plaintiff, the Defendant 
may give the newfpaper in evi- 
dence, in mitigation of damages^ 
under the general iifue. Mullet 
V Hulton. . 248 

Lien. 
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lAen. 

I« The captain of a (hip, who has 
catered ioto eogagemcou on the 
Ibip's account, thereby acquires 
a lien on the goods and on the 
freight to the extent of his en- 
gagcmcnu* White v. Baring 
Page 22 

!• Dyers have a lien on goods fent 
to them to dye, for the balance 
of a general account. SaviliY, 
Sarchard. 53 

Lights. 
Vide Nuifakce. 

Limitations (^Statute of) 

!• Where the demand is of above 
fix years {binding, and the De- 
fendant, on being applied to, 
fays, V* I think 1 am bound in 
honour to pay the money ; and 
1 will do it when 1 am. able,* 
this is a conditional promife, 
and not an abfolute one, to take 
it oat of the ftatute. Davits v. 
Smith. 36 

2. Where fuch a promife is macle, 
the Plaintiffmuft prove the De- 
fendant's abtlity at the time of 
bringing the aAion. Davits v. 
Smiti. 36 

3* Where a demand was above 
fix years ftanding, the Defend- 
ant being afked for money by 
a third perfon, faid, ^ I muft 
pay Mr. P. (the Plaintiff) firft;" 
this is a fufiicient acknowledge- 
ment, though not made to the 
party himfelf* Ftttrs v. Brown. 

46 

4* When a debt of a bill of fix 
years ftanding is demanded, and 
the Defendant fays he has paid 
St, and will (hew the receipt ; 
but does not, — - it is not fuch an 
acknowledgement as takes the 



debt oat of the ftatate of Tifln- 

tattoos. Buck v. Giff, Gent. 

ragt 184 

M. 

Market. 

Where a place has been ufed as a 
fair or tnarket for twenty years, 
though fuch has not been le« * 
gaily conftitoted, a perfon who 
expofes goods there, under the 
idea that it is a legal fair or 
market, cannot be indif^ed for a 
nuifancc. Rtx v. 5mt$h. 109 

Majler and Servant. 

If a fervant employs a tradefman 
to do any work, who has not 
been employed before by his 
raafter, and the tradefman does 
the work without any commu- 
nication with the mafter, tho* 
the thing to which the work was^ 
done was the property of the 
mafter, he is not liable. Hi/cox 
V. Grttnwood. 174 

Metnorandum. 

U When an order is given ver- 
bally for goods, and the perfo1| 
to whom It IS given puts down 
the terms of it in, writing, as a 
memorandum, but it is not 
figncd by the perlbn ordering 
the goods, the terms of the 
order may be given in evidence, 
without producing the written 
memorandum. Dalifons. Stark. 

163 

2. When a receipt for money has 
been given on unftamped paper, 
it may be ufed by a witnefs, 
who faw it givent to refrefh hii 
memory. Ramhrtw. Cohen. 213 
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Mufic. 

To fubjeft a party to the penalties 
of the ftatutc 25 Gen. II. c. 36, 
for keeping a houlc for illegal 
dancing and muiic, it is not ne- 

. ceflary that the party who kept 
the houie fhould take money 
for adinifEon. Archer v. Wil^ 
iittgrice. Page 186 

. N. . 



Negligence. 

In an aSion againft two, for neg- 
ligently driving a chaife, if the 
two Defendants have ^ircd it 
jointly, and were jointly in the 
pofl'cifion of it, both are liable 
for the accident. Aliter^ If it 
belonged to one only, and the 
other was merely a pafl'engcr. 
Davgy V. Ckamberlaine and an- 
other. , ^29 

Herjofpaper^ 

An advertifement puhlilhed in the 
newfpaper, concerning any per- 
fon, thopgh conveying with it 
an imputation injurious to the 
charafler of the party about 
whom it is puhlifhed, is not a 
libel, if done bonafide^ and with 
a view of obtaining information 
on the fubjeft alluded to in the 
advertifement, by a^ perlbn 
really interelled in thedifco- 
very^ Delany s. Jones, 191 
Vide X^ibelf 2. 

Note. 

I. A check drawn on a banker, in 
the name of any perfon, is not 
evidence toeftabliln a debt, even 
though ihc money was proved 
to be paid to the perfon whofc 
fiivncis ufcd. Gary y. GerrijA. 9 



2. When the payee of a note, the 
confideration of which is rtfari- 
ous, on being arrefted for it, pre- 
vails on another perfon to join 
him in another note for the full 
debt, the ufury in the firft note 
(hail not void the fecond. 7«r- 
jur V. Hulme^ Gent^ Page 1 1 

- ' Notices 

!• A mifdefcription of the prc- 
mifles in a notureto quit, is not 
fatal, if they are otherwife fuf- 
ficiently defignated, that the 

Earty to whom the notice has 
een given, has not been miilcd 
by it. Dee on the demife of 
Cox and others. 185 

2. When an affignnient has been 
executed of property due by a 
third perfon, and the party^*to 
whom the affignmcnt is made, 
for the purpofe of giving notice 
to fuch ihird perfon, prepares 
two notices ajt the fame time, 
which he figns, and ferves one 
of them on fuch perfon, if an 
afiion is afterwards brought by 
the aflignees, he can give that 
notice in evidence which he re- 
tained, without giving a notice 
to produce that ferved on the 
other perfon. Surtees fff alt, v. 
Hubbard. 203 

Notice to quit, vide Eje^ment. 



Kulfance. 

I.* Where a party entitled to 
lights, but with fome obflruc- 
tions, removes that obftruflion, 
and it is again reftorcd, but fo 
as tp diminilh the quantity of 
light before enjoyed, the parriy 
can maintain an aftion for the 
obftruftion. Cetierel y. Grif» 
fiths. 69 

1. Where 
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2. Where a place has beeo afed 
at a public fair or market for 
twenty years^ to which people 
have reforted for the purpofe of 
expofing their goods there to 
lale, they (hall not be liable to 
an icdidment for a noifance in 
obftrufling the highway* if they 
were fairly nfing the market. 
Rex w. Smith. Page 109 

3* An indidmcnt will not lie for 
that which is a nuifance only to 
a few inhabitants of a parti- 
cular place. The Kin^ on the 
pTofecution of Jlhn and oihers, 
T, Llojd. 200 

Officer. 

AAionfor obftruding one^ vide 
tiheriff. 

P. 

Pari/lt. 

To prove the boundaries of a 
panih, papers rei'pe£ting it, 
found }n a box belonging to the 
former incumbent, and by his 
rcprcientative handed over to 
the fucccfibr^ are evidence. Earl 
^, Lrwis. 1 

Vide Evidence^ a. 

Parttier. 

1. Where a partnei^s njmc does 
not appcnr in the firm, be is 
liable for goods furnilhed only 
during the time he was adually 
a panner, and received a ihare 
of the promts, unlefs he was 
known to be a partner; in 
which cafe he (hall be liable af- 
ter he has a^ually ceafed to be 
io^ unlefy he gave notice of his 



having quitted the concert?. 
Evans V. Dnimm9Hd. P. 89 

a. If two partners give a joint 
bill of exchange for a partner^ 
Ihip demand, and which bill be*- 
comes due, and the holder aft^r- 
wards takes the ferrate bill of 
one of them, the other is dif-* 
charged. S. C 

3 If a tailor engages in a whaling 
voyage, and is to receive a cer- 
tain proportion of the profits of 
the voyage in lieu of wages, 
when the cargo is fold, he may 
maintain an adioti for his wa^es 
againil the captain; and fhalt 
not he confidrrcu as a partner* 
tVilkinJon v. Frafier. 18I 

Piirticuhzr. 

1. The Plaintiff's deiiiand rtuft 
coirefpond with the evidence; 
therefore, where the particular 
fpecified the cauJe of adion to 
be on a note only; and on its 
being produced, it was found 
to have an improper fiamp, the 
party is precluded by his part?* 
cular, from going into evidence 
of the confidcration. IVade v« 
Beajley. ^ 7 

2. Under a particular of the Plain- 
tiff^s demand, ftating that the 
adion was brought to recover 
the amount of a note of hand* 
intereft on it is recoverable 
when the note is payable by in* 
fiallments ; and on failure of 
any inftallfnent, the whole is to 
become due, the inteteft is to bd 
calculated on the whole fum re« 
maining unpaid, or in default of 
any inuallment; and not on the 
refpedive inftallmcnts, at the 
refpeeVive times when ♦h y 
would become payable. Biaie^ 
executor of Da/e^ v. Lawrence* 

.147 
PymenU 
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' ♦. Payment. 

If a payment has been made by 
' bilh, it fl^all be good evidence ; 

* and they fhall be prefunjed lo 

• be paid, unlets the contrary is 
. .fhewn. Hohdt'H s.HaytJink. 46 

Vide Note. 

Pleading. 

When there are fever al indorfer^, 
of a bill, the Plaintiff may de- 
clare pn an indorfement by the 
payee to his immediate indojfer, 
without ftating the intermediate 
ones. Chafers v. Bell and 
others* 210 

PromiJJoty Note. 

I. When a promiffory note has 
been given for motley due by 
the Defendant to the Plaintiff, 
who declares on it, together 
with the money counts, he 
muft prove the note lofl or de- 
ftroyed, before he can have rc- 
courle to the money counts, if 
it appears that the money fo 
claimed was that for which the 

' note was given. Dangerfield v, 
fVUby. 159 

S. Thcvindorfee of a protpifTory 
note may maintain an adion for 
money had knd received againft 
the maker. jD//;j/J&/^ and others 
V. Lanchejler. 201 



Sailor. 

H a failor engages on a whaling 
voyage, and is to receive a cer- 
tain proportion of the profits of 
the voyage, in lieu of wages, 
when the cargo is fold, he may 
maintain an action for his wages 
againfi the captain; andlhallj 



not be CQnfidcred as a partner. 
JVilkinfonv, Fr after. 182 

Vide Country (Foreign) . 

Sale. 

1. In an adion for money had and 
received, to recover back a de- 
pofit on a fale, on the ground o^ 
a defeft of title, the party 
Ijiringing the aftion muft prove 
the title bad ; and it (hall not 
be fufficient to fhew that the 
title has been deemed infuffici* 

. ent by conveyancers, who have 
been employed to advife upon 
It. Camfield v. Gilberts 221 

2, Under the general count for 
money paid, the buyer of the 
property fhAil not recover the 
eXpences of invefligating tlie 
title, if it turns out to be a bad 
one, Camfield v. Gilbert.- azi 

Sample. 
Vide Goods. 



Sehoff. 

!• A poundage agreed to be paid 
to a perfon for recommending 
cuftomers, is illegal, and cannot 
be made the objeft of fct-off. 
Wyburds. Staunton. 179 

2. When an annuity is void for a 
defe& in the memorial, and the 
grantee brings an adion to re- 
cover the coniideratipn, thf 
grantees, under a plea of fet-t)ffi 
may give in evidence the whole 
of the payments made on ac- 
count of the annuity; but if 
any account of more than fix 
years finding, the Plaintiff 
fliould reply the ftatute of limi- 
tations. Hills V. HilU. 196 

3. A guarantee, to the amount' of 
a certain fuin of money given 
for a third perfon, cannot be fct 
off. Crawford and others v/ 
Stirling^ ^ 2p7 

Sheriff. 
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Sheriff. 

Where more money has been 
taken for a baiUbond than ^he 
law allows, but not by the of- 
ficer to whom' the warrant was 
direftedy but by another^ no ac- 
tion lies againft the (heri£F. 
George v. Perring. Page 63 

Ship. 

!• The regifter at the cuftom-houfc 
is conclufive evidence of the 
ownerftiip of a (hip. Marjh v. 
Rcbinfon. 98 

Jl. A captain of a (hip who has en- 
tered into engagements on ic* 
connt of her, acoutre^ thereby 
a lien on the goods and freight, 
to the extent of his engage- 
ments. fFhite V. Baring. 22 

Slander. 

In an adion for flanderous words 
imputing di(bonefty to the 
Flainti^ the declaration is not 
fupported by proving words 
which may import fuch a mean- 
ing, but are equivocal, and may 
have a different import. Har^ 
rifen r. Sf ration. 218 

Society (Friendly) 

Ationdy conditioning for «he pro- 
dudion of a box, containing the 
fubfcriptions of a Friendly So- 
ciety^ need not be damped. Car- 
ter V. Bond. 253 

Soum^ IStJi. 
▼idc Evidence.. 

Stage-Coach. 

When carr i er s give notice that 
Ihcy will not be liable for goods 



loft, beyond the value of 5/.^ 
that extends to the property ot 
paiTcngers going by the coach, 
or other carriage; and not to 
goo^ls frnt to be carried only*. 
Clark f • Grtfjf. Page 177 

SiOfnp. 

A bond, conditioning for the pro« 
dudion of a box, containing the 
fubfcriptions of a Friendly So- 
ciety, need not be ftamped. 
Carter v. Bond. 253 

Statute (Penal) 

f. In debt qui tanty under the ftata 
for ufury, the day laid in the 
declaration is material, though 
laid under zfci%. ; and any va« 
riance from it is fataU Harrit 
qui taniy V. Hudfon. 1^2 

2. To i'uhjed a party to the pe- 
nalties of the ftatute 25 Geo, 11. 
c. 36, for keeping a houfe for 
illegal dancing and mufic, it is 
not neceiTary that the party who 
kept the houfe (hould take mo^ 
ney for admifEon. Areher v. 
mningrice. 186 

3* The penalty under the Game 
Certificate Ad, for not produc- 
ing a licence when lawfully re- 

. quired, is not complete by the 
refufal to produce it, unJefs the 
party refufes, on requeft, to tell 
his chriflian and furname, and 
place of his refidence. Molten 
v. Rogers. 215 

4. An unqualified and unlicenfed 
perfon may join in the fport 
with a perion lawfully entitled 
to kill game^ if he merely joins 
in the ^ort, and isr not himfclf 
a principal, or ufing his own 
dogs. Molten v. Rogem 217 

Suit. 
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The cxiftcncc of a fuit in a parti- 
cular term may be proved by 
the declaration; but not the 
commencement of the fuit itfclf. 
Matthews s . HalgJu Page lOO 



T. 

Tenant. 

!|rhough a building may be raifed 
on a bricl^ fqundation, aqd have 
a brick chimney, if the erec- 
tion on fuch foundation is of 
wood, and thp building be ufed 
for .the purpofps of tr^dc or, 
ipanufaaure, the tenant may 
remove it at the end of his 
term. Ponton v, Robj^rts* 2% 
• Vide AJfumpfit^ ^. 

'I'encJer. 

1. Though the Plaintiff difputcs 
the quantum of the fu4n pp- 
poted to be tendered, and fays 
he will not accept of It ; tocon- 
ftitutc a legal tender, fbmc mp- 
ney muft be prqduced, though' 
not the aftual or fpecific fuai. 
Dlckenfon v. Ske^^ ,67 

2. Wiiere a tender has bc?n made 
in Term, prior, in fa6t^ to the 
commencement of the a£lion, 
9nd the declaration is entitled 
generally of the terra j as it 
refers to the firft day, the De- 
fendant fhould compel the Plain- 
tiff to entitle his declaration 
fpecially, or he cannot give the 
tender in evidence. Kolfe v 
iiorden^ 72 

3. Plea of tender, and replication 
of fubfequent demand and re- 
fufal, a letter fent fubfequent 
to the tender, to the Defendant's 

Vol. IV. 



hoofe by the Plaintiff, and to 
which an anfwer is ffnt otit, 
that it (hall be fettled, is cvi- 
dencc to !e;o to the jury. Hay* 
tj^ards^ Hague. Pa^e 4^ 

Terrier. 

A terrier or map, not figncd by 
the parifhioners or purifh-offi- 
cers, is not evidence of the 
boundaries of the pariih. Earl 
v. Lewiu I 

Tort. 

If a party, whofe goods have been 
torliouily taken, brings an ac- 
tion for them; and declares for 
goods fold and delivered, and 
the DefcndaiU pays money into 
court, he cannot fct up the tart 
in bar of the aftion on the con- 
tract. Bennet v. Francis. 28 

/// TraTifitii. 

1. To deprive the owner of goods 
of his right to fiop them//Vi tran*' 
Jitu^ it is not neceffary that they 

fhould be delivered at the con- 
fignee's place of abode ;.it is fuf- 
ficicnt if they have come to his 
poffeilion, and he has cxercifcd 
on them any aft of owncrihip. 
f'Vrlght V. Lavjes, 82 

2. When goods have been ordered 
by an ac;ent, who has a power 
of dirpoiing of them as he thinks 
fit, foy his principals, if ihcy 
conpe to his poffeiHon, though 
not to his principals, they can- 
not be ftopped in tranjitu. L^eds 
V. Wright. 243 

Trefpajs. 

To enthte a party to maintain 

trcfpafs for the wcfnc profits^ it 

X is 
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is not nece0ary to execute an 
habert^ if the Plaintiff has been 
let into pofleflion by the Dc- 
fendant. Calvert v. HorsfalL 
Page 167 

Trover. 

I. Where goods are deli vet ed under 
a contract, as to do fomething 
with them, and to deliver them 
according to the party's under- 
taking, an omiflion of the 
party's doing what be fo under- 
took to do, will not fuftain an 
adion of trover^ unlefs there has 
been anadual re fufal to deliver. 
Severln y. Kefi/iilL 156 

2. Where an injury has.been done 
to a chattel belonging to an- 
other, in endeavouring to do a 
fervice to fuch per!on out of 
charity, or to prevent mifchief 
from the aft of fuch perfoji, an 
aftion of irover will not lie for 
it. Drake y. Shorter. 165 
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Unlicenfed Houfe. 

To fubjeft a party to the penalties 
of ftatute 25 Geo. II. c, 36, for 
keeping a houTe for illegal 
dancing and mufic, it is not ne- 
ceffary that the paity who kept 
. the houfe (hould take money for 
admilRon* Archer v. fVilUn^- 
rice» 186 

U/e arui Occupation. 

Where an agreement is entered in- 
to by deed to demife premifTes, 
but by words, not amounting to 
an aftual demile, affumpfit for 
ufe and occupation may be 
IDaintained. Elliot v. Rogers. 59 



LJury. 



I 



1 . If the payee of a note given for 
ufurious coniideration, « arrefts 
the maker, who, to procure his 
liberation, prevails on a third 
perfon to join him in another 
note to the amount of the debt, 
the ufury whigh affefted the 
iirft note (hall not affed the fe-i 
cond ; and it. is^ therefore, no 
defends to an a£tion on it. Tur^ 
tier y. Hulme. 1 \ 

2. A count in debt for ufury, dat- 
ing it to be committed in a loan 
from A* to 5. is fupported by 
fliewing that B. was indebted to 
A. as the maker of a note, of 
which A. was the indorfee; and 
on its becoming due, that A. 
gave further time for the p«\y- 
ment of it. Afannersjf*t,y. 
Pojian. 241 

Variance. 

In debt, qui tam^ under the ftatutft 
for ufury, the day laid in the 
declaration is material, tboi^gh 
laid under a /r/z.; and any ya« 
rianccfrom it is fatal. Harrisy 

^. t. Hudfoiu 1 5^ 



w, 

Wages. 

If a failor engages on a whaling 
voyage, and is to receive a cer- 
tain proportion of the profits-of 
the voyage in lieu of wages, 
when the cargo is fold, he may 
n;aintain an ad ion for his wages 
a|;ainft the captain ; and (hall 
not be confidered as a partner* 
Wiikxnjon v. Frajier. 182 

Will 
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mil, 

• 
1. Where a will is impeached on 
the ground of frau^, and the 
witneffes are ^dead, evidence is 
admifBble as to what their cha- 
raders were wHcn living. Doe 
ex dem. Stephen/on v. Walker. 
Page 50 
^, When the witneffes to a will 
a^e des^d, and forgery is im- 
• puted, or the procuring of the 
will by improper means, evi- 
dence, as to the character of the 
wicneifes, is admiilible. $• C. 



IVttnefs. 

^ The drawer of a bill of ex- 
change is a good witnefs to 
prove the Defendant's accept- 
^pce^ even thopgh forgery of 
it is imputed to the witnefs. 
Dickenfon v. Prentice. 32 

. Where a will is impeached on 
the ground of fraud in procur- 
ing it, and the fubfcribing wit- 
neffes are dead, evidence to their 
charafters when living, is adt 
ipifiible. Doe ex dem, Stephen- 
Jon V. Walker. 50 

;. If a witnefs, called by the 
Plaintiff, has been examined, 
crofs - examined, and quitted, 
and the Defendant finds it ne- 
ceffary afterwards to call him 
back 10 prove his plea, the De- 
fendant's counfel is not bound 
to examine him as in chief, but 
-inay put to him leading qocf- 
tions, as on crofs-exaraination, 
Dickenfon v, Shce. 67 

4.. A witnefs cannot be crofs-ex- 
amined as to what he fwore in 
an affidavit, unlefs the affidavit 
be produced, Sainthillk. Bound. 

74 

5. Where an aftion is bfought by 

feveral owners of a ihip, a re- 



leafe from one of them will be 
fufficient to make an interefted 
witnefs competent. Hocklefsi v. 
Mitchell. Page 86 

). Where a witnefs comes to iweat 
that he would not believe an- 
other on his oath, what quef- 
tions may be alked him. MaW'^ 
f^n V. Hartfink. \0% 

7. In an aftion for a debt due by 
feveral partners, one of them^ 

^ who has not been joined in the 
afiion, cannot be made a wit*^ 
nefs for the Defendant by hav- . 
ing a releafe from him only. 
Cheyne y . Koojis. 120 

8. To prove a title to the leffee of 
premiffes in an aftion of tref- 
pafs, for breaking and entering 
them, the leffor is an inaJmiffi- 
ble evidence. Smith v. Cham'- 
bers. * }^^ 

9. in a joint ejeftment againft 
two, one of whom fuffers judg- 
ment to go by default, and the 
other takes defence, the De- 
fendant who has let judgment 
go by default is a good witnefa 
to prove the other in poffeffion. 
Doe on the dcmife of Harropfi 
V. y. Green and G. Green. 198 

10. A witnefs cannot be alked a 
queftron which tends to dif- 
grace or degrade him. Hex v.. 
Lewis and others. 225 

1 1. How far a witnefs may be ex- 
amined as to matters tending to 
difgrace or degrade him. Mac^ 
bride V. Macbride. 242 

12. In an aftion on a policy of in- 
furance on goods, the fuper- 
cargo, who was to have had a 
fhare in the- profits of the ad- 
venture, is a good witnefs, where 
the goods were loft before they 
were fold. Robert/on v. French. 

246 

13. A bill of parcels, on which was 
written, " Settled, by one bill 

at 
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at three and another at nine 
months," is not admiflible in 
evidence^ unlcfs it is ilamped. 
SmitA V. KeJIy. Page 249 

t4« When an inftrument, exe* 
cuted in the prefence of a fub- 
fcribing witnefs^ is offered in 
evidence^ whether in chief in the 
caufe agalnft the Defendant, or 
collaterally, it muft be proved 
by the fubfcribing witneis : nor 
fhall the admiftion of the exe- 
cution of it, by the party who 
executed it, be received, Afan* 
nersj j, /.v. Po/ian. 239 

X5. An arbitrator may be called to 
prove what matters were claim- 
ed before him, on a reference. 
Afar tin v. Thornton. 181 

Words. 
In an aiElion for llanderous words, 



imputing difhoncfly to. th^ 
PlaintifF, the declaration is not 
fupported by proving wordi 
which may import Cuch a mean* 
ing, but are equivocal, and may 
have a diftereni import, Harris 
fon V • Stratton. 2 1 S 



rVrif. 

To prove that a \\rit iffued in a 
particular caufe, it is not fuffi- 
cient to prove the pa^cifie by 
the fi^a^er's book, and to give 
notice to the parry to produce 
it; it (bo,uid be (hewn that, af-» 
ter the return* the Treafury was 
fe^rched,^ and no inch writ 
found j^ and that it was in the 
party's hands, tvho had notice 
to produce it. Edpiondjione'v. 
PJai/lMiG^^X.^ ' l60 
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ERRATA. 



Lme. 

9, for Le//ee read Lcjffor 
in the margin^ firft point, line ult. for Lejpe read Z^r 
in I he margin, for/ues read //y«^tf^ fy 

9, for regiftered read entered 
29, dele /^tf«f 

4, for tertious read tortious 
laft line but three, for o« read agalnjt 
27, for refufciated tc,2A refufcitatcd 
laft line but one, for uw; read // 
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